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Abstract:
This study of the decisions of the Montana Supreme Court and the Federal courts for the District of
Montana was performed to examine the effects of the courts’ decisions upon postsecondary education.

The study was delimited to three areas: (1) control and governance; (2) faculty and staff; and (3)
students. Two central research questions directed the focus of the study; (1) what was the impact of
judicial decisions upon the article providing for postsecondary education in the Montana Constitution
of 1889; and, (2) what was the impact of judicial decisions upon the article providing for postsecondary
education enumerated in the Montana Constitution of 1972? A literature review and a study of
postsecondary education law presented the general development of the law as it applied throughout the
United States and Montana. All of the cases involving postsecondary education which were presented
to the Montana Supreme Court and the federal courts for the District of Montana were presented in
chronological order in the three areas. The facts of the case, the court’s opinion, and the reasoning for
the court’s decision were presented for each case.

The cases showed that the Montana Supreme Court was guided by several principles in its
deliberations: (1) upholding the constitutionality of the state Constitution; (2) a reasonable presumption
in favor of a legislative action; (3) what constituted “due process” in actions involving faculty and
students; and (4) the doctrine of “academic abstention” under which the court would not interfere with
the discretion of school officials in matters which the law had conferred to their judgment unless there
was a clear abuse of this discretion, or arbitrary or unlawful action.

Under the Constitution of 1889 the Court ruled that control of the University System could be
exercised by the legislature. The Constitution of 1972 removed the . legislature from control and
created a constitutional Board of Regents to manage postsecondary education. The Montana Supreme
Court has upheld the power of the regents to manage and control the operations of postsecondary
education in Montana.



DECISIONS OF THE MONTANA SUPREME COURT AND THE FEDERAL
COURTS FOR THE DISTRICT OF MONTANA AND THEIR

EFFECT UPON POSTSECONDARY EDUCATION

by
Michael August Devich

%

A thesis submitted in partial fulfillment
of the requirements for the degree

of

Doctor of Education

MONTANA STATE UNIVERSITY
Bozeman, Montana

Decémber 1997




JSII

APPROVAL
of a thesis submitted by

Michael August Devich

This thesis has been read by each member of the thesis committee and has been
found to be satisfactory regarding content, English usage, format, citations, bibliographic
style, and consistency, and is ready for submission to the College of Graduate Studies.

mU,

Date QA iirperson, Gradiuate Committee

Approved for the Major Department

Approved for the College of Graduate Studies



iii

STATEMENT OF PERMISSION TO USE -

In presenting this thesis in partial fulfillmerit of the requirements for a doctoral
degree at Montz_lna State University, I agree that the Library shall make it available to
borfowers under rules of the Library. I further agree that copying of this thesis is
allowable only for scholarly purposes, conéistent with “fair use” as prescribed in the U.S.
Copyright Law. Requests for extensive copying or reproduction of this thesis should be
referred to University Microfilms International, 300 North Zeeb Road, Ann Arbor,
Michigan 48106, to whom I ﬁave granted “the exclusive right to reproduce and distribute
my dissertation in and from microform aiong with the non-exclusive right to reproduce

and distribute my abstract in any format in whole or in part.”

L - 13
- Signature

Date Move =R 26 (S~7




iv

TABLE OF CONTENTS

Page

ABSTRACT ...ttt ettt e st e e s s rte e s s e sa e e s s ansaeassssnnssanennnnneees vii

1. INTRODUCTTION .....coooutieeireeneeeneeeeteeteecstessseesseeesasteesessaesateasnansnnneeesnnneesnen 1

PUrpose Of the StUAY ........cueeveeeveeiveeieeeeeeeeeeeeesseeseeeeeeesesseenns reeere—eeree e 1

Study Methods and ProCedures.........coeoerciueecrinenireececenereeenssieenneteeseeeeseeeseeenne 2

Data COHUECHION ...c.uvreeerieerereereeerreerecteseeeeeeesreeesneessreseseeessees s essssenanns 2

PIIMATY SOULCES.....veeeveererereseererereesesesseseesesseseeseessesessessessesssessessessssens 3

SECONAATY SOULCES.....eeeeeerereerreeeearreenreeereteesueearesseeessateereseeeseenesnesssenns 4

Review Of the LIETAtULe .....vurueeerecaeeereccceeercaearereeeeenssasanssenses SOOI,

Postsecondary Education Law in the United States .........cccccceeeuveeennnnnne. 5

Postsecondary Education Law in Montana.........c.cccccveveerecrecnenneeneen. 13

Definition Of Terms ..coecocveeeicemeetreeeeeeeeee e ettt 13
Organization Of the StUAY .....c.ccveeeeriieeriireeerecerre e e 16 -

Significance of the Study ......cccccerreiereniianiicennee eeerreaaaeenteee reeeens eeeeenrannnn 17

2. CONTROL AND GOVERNANCE .....ccoovevieeieeererenereresesesesssenesesesenenens eeeeeeeaens 20

INEEOAUCLION ..eeeeeeeeeeeeeeereeereecceerer et et e e e aeeeeeeese s e s e s s s saseor e e e e s nene 20

Statehood through World War L ... 22

Control of Funds........eeveeeeieiiieireiereete e 22

Donations and BEQUESES.......cc.cevererrieercreerrereeeeenenseenscceereeecareeesneeees 27

SUMIMATY ..oeoverrerirerirerereiere et ssts et s e ssssse et sin s 28

From World War I through World War IL........ccccecvninienncrinneccccece e 29

Postsecondary Education and its Purpose.......ccceeeeeececeeeeerecerreccneseeennnae 29

Authority of the Board.........ccovveceeveeireeceiieeeee e 32

Campus EXPansion.......ccecveeeceereeirneercvecsccrenennnececcennnen. rerreesente e 35

Regulations of the Board........cccociimiiiiiiee et 40

SUMMAIY «.cveeeieirereeerreseeereneeessieesesesssessaessseessasaessessseessessssesessesssnns 42

End of World War II to the New Const1tut1on ...................................... 43

The Right t0 VOTE...coomiiiiiiiieiiiiiiccirc et 43

Legislative Authority......c.cccceeeveeneeen. e eree et e et et st e st aae s nsesanas 44

Status of the Trust FUNAS ...ccceemieeeeeeeee e 47




v

TABLE OF CONTENTS--Continued

The New CONSIUON «..c.ecuvetrrieirieeieeieteeceeereee e eveesanens ... 49
Voting and College TIUSLEES ....eeveeureeeereereereeieeeeeee e ee s e 49
Powers in General........c.cooeeveeeerieceeereeennenee. ereereeee e te et e e er e s neeeenne 50
Separate Boards.........ccocevervveereenenn. et re s e e ne s 52
Limits of Legislative Control............ccvveveeeveereeeeveeeeeeieecereneenens ... 54

. Privacy and the Public’s Right to Know ...... oo e e et e e s et e s e e e e aenas 58

Duty 0f Care t0 MINOT ..coeciieieeeierieeeeeeeeeecieeeee et 61

Immunity from SUit....c.coeeceeeeeeeeeeceee e 63

Arbitrarily and CapriCiously......cceeveeeeeieeireeeecreeceeeee e eeeeeeeee e 65

SUMMALY .ot S 66

3. FACULTY AND STAFF ...ttt e e e e e e n s eteeenseseeees 68

INELOAUCHION ....eeeneiiieieececiee et et ettt e st e e e e e e s e eeeenne e s eesseeeanessesans 68

Montana Constitution of 1889 ......cc..eeveeeeeeeeeeeeeeee e eeereaenne 69
Power of Legislature............. fereteerte it it sttt e e e e e e et b e e e e ne e e naeeeenneennnns 69
Faculty and Tenure ..................... ettt ettt ee oo 70
SUMIMIALY ettt SUORURUURRIR 72

Montana Constitution of 1972 ......coueiiiee e 73
REHIEIMIENT o .ttt 73
Community College TeNUIE.........ccceeveeeierrernieerceerereerreeereeeeeeeeeerneeenns 78

. Wrongful Termination.......ccceeccvereeeeeeriernrieeresieeeeeeecrnnereeeenreeeeseneees 79
College and University TeNUIE .......ccccecvreveriverereerereereiereeeseesceeseaeeenns 82
Libel and SIander .......ouemeeveeieieeeieiecr e 94
State EMPIOYEES ...ceveeireeeeeeetiiiereereeete s esieeeeree st ee e s s e s e e ne s 97
IMMUNILY t0 SUIL..eeieiiiiiiieeieeireeree et 103
Good Faith and Fair Dealing ........cccccoeiioieeiiieeseecetee et 106
Teaching and TENUIE........c.ccoovieeeieeecerieeeee e e e 109
GIIBVAIICES - ..eeiieirnteenireetee e et et et es e r e e sesee e et e e s s e e snaeeennneas 115
Constitutional Rights.......ccceeeeirriiiiiimrieieiee ettt 118
SUIMIMALY ..evveerierereetereereerreeeeesseestesstessesstaessessseesssnessassessesssssssassnns 119

4, STUDENTS ..ottt re e te s et e s te et e e sae e e e s se e e s s ssaesasaseessnssensnsennnens 121

INEOAUCTION «.eeereeeeeienereeteeet ettt e et ee et e et e e te e st eete e e ae e e e e e e e et neeease e ssesesssenns 121

Montana Constitution of 1889 ......cccciiiiiiireiiieee e 122

Arbitrary and CapriClOuS. ... .cceeeiereerrceieteeeet et mee e e e 122

SUIMITIAIY .o evvevmveeeeerereeeeeeeaeerreeeaeeeennneeesesssssessesnnnsseeresensansnssnsnsesessssssssnsesees 127

Montana Constitution of 1972 ...c.cccoemiiiiiiiie e 127
DOMICIIE ..ottt 127




vi

TABLE OF CONTENTS--Continued

Implied Contract..........cccccrvreeeeuuennee sereeterteeienee et e et aeeans 134
Residence RevViSited ......cceevveeeeeereeenererrerereeeeseecimeneeeeeseeesessecesnnenne 136
ConstitutioNal LaW.......coeemmmeeereeeeerieereeeeeeeececreeeeeeeeeseseeeeeeseeesesssseseeenns 137
Award of DEEIEE .....oovevvrveereeenerennanas eeteeterteeer e e ieeeetesearensenensentens 138
Summary .......ccceeennee.. hamemeemeeeeeseeenseeseseesseserenanasennenrenrrrrsssrssesremasessssess 141 .
5. SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS
FOR FURTHER STUDY ...ueerteeeeeeeeeeeeeceeeeeeereevnrseseseseessssassssssssssessssssssnnssnnees 142
SUMIMALY «.eveevceeeeeeeeeece et e et eeseee st e s eesesneesanessssaa e s s snas e s sne e sss e snnneses 142
What Guided the COUTS........ceeeerrmmreereeeereerieeeeeereeeeeereeeeeereeeerrenereeesenes 143
Aspects of Postsecondary Education Affected...........cccovvernvrennnnns 145
What Groups Were Affected........ooverreereuruerereereercrereeeeesecstseesssessenes 149
ConclusionsS.......eeeveeeerennnns eee—— O 152
Control and Governance under the Constitution of 1889 .................... 152
Reaction of the Constitutional Convention .........cceeeeeeeeeeeeeeeerreeereeeenes 154
Control and Governance under the Constitution of 1972 .................... 155
Policies of the Board of Regents ........ccceeeeeeceereeenccceeraccnncs rereeeenenaess 156
Administration, Teaching and Tenure........ccecceeeveeceereeceecrereesvesveeanion. 156
Grievances and DUE PrOCESS .....evvvevirverrrereereerrccrreeeeeeeeeeeeeeeeeeereseesesenes 158
The Courts and STUAENIS.....ccevverereerreereerrerreeerrreemmearrrrrremnrmssssaseseorons 158
Students and DUe ProCess .....c.eeeeervrreeieremeeeiereereeneneeeeeeessnssmsereenseneeness 159
Recommendations for FUrther STUAY.........o..veveeeeereereeuesecerscrereessesssesensenens 159
Montana District Court DecCiSIONS ........eveeeeeereeeeeereereeeeerreneeeereereerenns ... 159
Effect of Federal and State Regulations........cccveeeeeereeceerecnininceneninnne 161

REFERENCES......ooooooo. e i, e 162




vii

" ABSTRACT

This study of the decisions of the Montana Supreme Court and the Federal courts
- for the District of Montana was performed to examine the effects of the coutts’ decisions
upon postsecondary education.

The study was delimited to three areas: (1) control and governance; (2) faculty
and staff; and (3) students. Two central research questions directed the focus of the
study: (1) what was the impact of judicial decisions upon the article providing for
postsecondary education in the Montana Constitution of 1889; and, (2) what was the
impact of judicial decisions upon the article providing for postsecondary education
enumerated in the Montana Constitution of 1972?

A literature review and a study of postsecondary education law presented the
general development of the law as it applied throughout the United States and Montana.
All of the cases involving postsecondary education which were presented to the Montana
Supreme Court and the federal courts for the District of Montana were presented in
chronological order in the three areas. The facts of the case, the court’s opinion, and the
reasoning for the court’s decision were presented for each case. ‘

The cases showed that the Montana Supreme Court was guided by several
principles in its deliberations: (1) upholding the constitutionality of the state Constitution;
(2) a reasonable presumption in favor of a legislative action; (3) what constituted “due .
process” in actions involving faculty and students; and (4) the doctrine of “academic
abstention” under which the court would not interfere with the discretion of school
officials in matters which the law had conferred to their judgment unless there was a clear
abuse of this discretion, or arbitrary or unlawful action.

Under the Constitution of 1889 the Court ruled that control of the University
System could be exercised by the legislature. The Constitution of-1972 removed the
legislature from control and created a constitutional Board of Regents to manage
postsecondary education. The Montana Supreme Court has upheld the power of the
regents to manage and control the operations of postsecondary education in Montana.




CHAPTER 1

INTRODUCTION

. Purpose of Study

The purpose of this study was to review, analyze, and delineate how the decisions
of the Montana Supreme Court and the Federal courts for the District of Montana have
affected postsecondary education in Montana. .The study was deﬁrﬂited to three areas: (1)
control and governance; (2) faculty and staff; and (3) students. Two central research |
qﬁestions directed the focus of this study: (1) What was the impact of judicial decisions

| upon the article providing for postsecondary education set forth in,thé Montana
Constitution of 1889; and (2) What is the impact of judicial dec.isions upon the article .
providing f(;r postsecondary education enumerated in the Montana Constitution of 1972?
These questions established the parameters of the centra_l questions:

1. What guided the courts in the issuance of their opinions that determined how
the constitutional provisions concerning postsecondary education were to be
inte.rpreted?

2. Wha't aspects of postsecondary education did the decisions of the court affect?

3. What group, or groups, were affected by- the decisions of the court?
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Study Methods and Procedures

Data Collection

This study examined and reviewed data obtained from primary and secondary
sources. A primary source is one prepared by an individual who was a participant in or a
direct witness to the event being described while a secondary source is a document
prepared by an individual who was not a di}'ect witness to the event, but who obtained his
or her description of the event from someone else (Cohen & Manion, 1985).

Data collection of the relevant court decisions involved a multi-step process.

Initially, the Montana Digest and the Pacific Digest, both containing a listing of all

decisions of the Montana Supreme Court reported in the Montana Reporter and the

Pacific Reporter, were researched to provide a chronicle of the court’s decisions which
were considered to involve postsecondary education. As part of this process the Federal

Digest, containing a listing of all of the decisions of the Federal courts reported in the

Federal Supplement for District Courts opinions and the Federal Reporter for the opinions
of the Courts of Appeals, was researched to produce all decisions of Federal courts which
involved postsecondary education in Montana. The cases &1us produced were then _
examined to determine if the postsecondary education issues reported in the cases were
the primary focus of the court’s opinion or were incidental in nature. If the educational
issues were directly related to the purposes of this study, determination of the import

attached to the decisions by the courts was the next step in the inquiry. This inquiry, using

Sheppards Montana Citations, was undertaken to ascertain if the decision of a court was
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used'in a later decision By the court itself or by any other court. Additiona]ly, this inquiry
was conducted to determine 1\f the opinion of a court had been modified, changed, or
overruled by later decisions. Aftér all of the cases had been researched to determine if
they had been cited in any manner in a later case by any court, any case so cited was
researched to determine what effect, if any, the later decision had ‘upon‘ the original
opinion. The process culminated in the pro*duc;tion 6f lA:he court opinions which will be

presented in Chapter 2, “Control and Governance;” Chapter 3, “Faculty and Staff;” and

Chapter 4, “Students.”

Primary Sources

This study examined and reviewed data obtained from the following primary
sources: the Montana constitutiqns of 1889 and 1972 asAthey relate to postsecondary
education and the decisions of the Supreme Court of Montana, the Federal District Court
for the District of Montana, and the Federal Court of Appeals for the Ninth Circuit as they |
relate to postsecoﬁdary e;ducation in Montana. This resezirch contains the written opinions :
‘of the courts for their decisions, including concurring and dissenting opinions. The
opinions ihclﬁde the statement of facts, precedents followed in deciding the outcome of
the case, the decision of the court and the reasoning of the court for reaching its opinion.

Records of the Montana Constitutional Convention of 1972 which consist of the ‘

verbatim transcripts of the convention delegates during their discussions, debates, and’

votes on the provisions of the Montana Constitution of 1972 as it relates to pdstsecondary

1
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education were reviewed to determine the impact of court decisions and the Convention’s
response to the impact of these opinions.

The Policy and Procedures Manual of the Montana University System; Board of

Trustees Pol@cy Manual and Collective Bargaining Agreement of Flathead Valley

Community College; Collective Bargaining Agreement, and Bylaws of the Academic

Senate of Montana State University-Billings; Faculty Handbook of Montana State

University-Bozeman; and the Personnel Policies, Collective Bargaining Agreement, 1997-

1998 University Catalog, School of Law Bulletin, and Law Studént Handbook of the

University of Montana were examined to determine the effect of the court decisions upon

the control and governance, faculty and staff, and students at these institutions.

Secondary Sources

The literature review for this research examined areas of studies previously
conducted in order to avoid duplication and present the résults from research efforts which
had been previousiy conducted. Sources forl the review included journal articles,
textbooké, legal treatises, and legislative and judicial documents that deal with

postsecondary education issues similar to those found in Montana, legal indexes and case

reports.
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Review of the Literature

Postsecondary Ed.ucation Law in the United States

During their formation in the twelfth and thirteenth centuries the concept of
autonomy for ﬁniversities was established when it was stated “[t]hey appealed to king or
council against pope, to pope against king-or bishop, and tb kings and popes alike against
truculent town government” (Edwards & Nordin, 1979). Being a natién of laws the legal
rigﬁts and responsibilities of universities in America developed from three source;s—:

constitutions, statutes and court decisions (Alexander & Solomon, 1972).

Within the United S.tates poétsecondary education has developed not with
extensive central direction from the federal government, but on a state;by-state, bésis.
Until the creation of the De;paltment of Education during the administration of President
Car,ter there was no national ministry controlling or directing the system of postsecondary
education (Hobbs 1978). Since éach staté’s political system is different, the impact of its

legal scheme varies widely (Young, 1981).

Initially, thére were few legal requirements governing the educational
administrator’s functions, and those that existed were not an important factor in many
administrative decisions. Postsecondary education operated best by operating
autonomously and it thrived on the privacy afforded by such autonomy. It was considered
delicate and complex, so much so that an outsider would not understand its operations,

especially lawyers and judges.
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The special environment of postsecondary education carried over to its personnel.
The faculties and administrators had knowledge and training beyond that of t}he general |
populace, and, as such, were reéponsible for guarding that knowledge. for future
generations. This special expertise, combined with their special mission-often at a

financial sacrifice-produced the perception that outside monitoring was unnecessary.

To a great extent the law reflected such attitudes. There was not extensive federal
and state regulation of postsecondary education. Legislatures and administrative agencies
imposed few legal obligations and provided few opportunities for their activities to be

legally challenged.

Historically, American courts viewed postsecondary education as a unique
enterprise and accorded it great autonomy. This independence included virtually all
employment, admission, teaching, and research acti\}ities. This doctrine of “academic
abstention” reflected the basis of academic autonomy and freedom established during the
: formatio'n of universities in medieval times and rested on the foundation of the special
expeﬁise of the academician (Kaplin & Lee, 1995). As part of this doctrine courts
generallj-/ deferred their judgment to that of the institution in matters of student
qualifications, faculty qualifications, student substantive rights, faculty substantive rights,

and discovery of information (Leas, 1991).

In matters concerning students, the courts using the in loco parentis doctrine,

permitued the institutions to exert almost untrammeled authority over students’ lives.
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While predominately a phenomenon of elementary and secondary education, in loco
parentis had a strong legal basis in postsecondary education. The leading postsecondary
education case adop'ting this theory was a 1928 Kentucky case which said: “[C]lollege
authorities stand in loco parentis concerning tﬁe physical and moral welfare and mental
training of the pupils, and . . . may make any regulation for ... betterment of their pupils

that a parent could for the same purpose” (Gott v. Berea College, 156 Ky. 376, 161 S.W.

204 (1913)). This theory placed the school in the place of the parent and afforded school
control over students commensurate with that of the parent in all matters pertaining to

functions of the school.

Courts began to intewené in traditional university internal discretionary matters
aﬁer the Secor;d World War, specifically in the area of the First Arﬁendment. It was not
until after the Second World War that anyone invoked court action fo bring acédemic
freedom under its protection. It was also during this period that First Amendment

freedoms were extended to students as well as to faculty (Brubacher, 1971).

Beginning in the 1960’s courts substituted a constitutional standard for the
relationship between the university and the student for the prévious standard of in loco

parentis (Millington, 1979). The key case in forging new student status was Dixon v.

Alabama State Board of Educétion, 294 F.2d 150 (5th Cir.) (1961). The court inthis case
rejected the notion that education in state schools is a “privilege” to be dispensed on

whatever conditions the state in its sole discretion deems advisable; it also implicitly
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rejected the in loco parentis concept. The court held that the student had a right to notice -
and a hearing in university disciplinary proceedings when the charges could lead to

suspension or expulsion. The Dixon approach became a part of U. S. Supreme Court

jurisprudence in cases such as Tinker v. Des Moines School District, Healy v. J. ameé and
‘Goss v. Lopez.

The involvement of the federal government in postsecondary education law
continued to reflect social movements in postsecondary education and in the world outside
the campus: Viet Nam, equality, civil rights, consumerism, and issues on a college
education as “Necessary” (Chambers, 1964). Although the federal Constitution has no
.specific provision related to education it does have a number of pfovisions that directly
affect postsecondary education. Three amendments of the Constitution are of pérticular
concern:. the First, Fourth, and the Fourteenth Amendments. The First Amendment
provides for freedom of religion, speéch, press and assembly. The Fourr:h‘ Amendment
provides protection against unreasonable searches and seizures. The F6u1'wenm
Amendment provides for equal protection under the law and requires due process of law.
Using the federal Constitution and these .ameridments, Congress has enacted statutory
provisions dealing with postsecondary education including aliens and nationality
(Immiération gnd Nationality); commerce and trade (Tbxic Substances Control);
education (Teaching of Agriculturq.l, Trade, Home Economics and Industrial Subjects;
Foreign and Exchange Students; Higher Education Resourceé and Student Assistance;

Basic Education for Adults; General Provisions Concerning Education; Education of




9
Individuals with Disabilities; Diécrimination Based on Sex or Blindness; Vocational
Education; Career Education and Career Developr.nent'); labor (Fair Labor Standards; Age
Discrimination in Employment; Vocational Rehabilitation and Other Rehabilitation
Services; Employee Retirement Income Security Prograrﬁ; Family and Medical Leave);
public contracts (‘Drﬁg Free Workplace); public health and welfare (Elective Franc‘:hise
[The Voting Rights Act]; Civil Rights; Religious Freedom Restoration; Equal Opportunity
for Individuals with Disabilities [American with Disabilities Act]); the Civil Rights Act of
1964; and Section 504 of The Rehabilitation Act of 1973 (Levin, 1997). The growth.of
college athletic programs has resulted in courts reviewing the nature of athletic |

scholarships and the relationship between universities and student athletes (Davis, 1991).

Prior to 1965, the courts had adjudicated only thirty-two landmark cases affecting
student developrﬁent in postsecondaiy education (Barr, 1983). Since that time, issues
involvihg student digcipline, student press, admission standards, liability of administration
in supervision of écﬁvities, and ‘provision of health and counseling services ‘have ledtoa

dramatic increase in litigation in postsecondary education.

In 1972-1974, the United States Supreme Court decided four highly significant .
cases in postsecondary education, more decisions on postsecondary education than-it had
made in the previous two decades (Edwards & Nordin, 1979). Two of these decisions,

Healy v. James, 408 U.S. 169 (1972) and Vlandix v. Kline, 412 U.S. 441 (1973) dealt

with students’ rights of expression and association under the First Amendment in the
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former case and with residency status and its attainment in the latter case. The other two

cases, Perry v. Sinderman, 408 U.S. 553 (1972) and Vlandis v. Kline, 412 U.S. 441

(1973) dealt with the rights of faculty members, both tenured and non-tenured, to

procedural due process under the Fourteenth Amendment.

The legal relationship between a college and its faculty has essentially three
characteristics: (a) individual rights or freedoms; (b) statutory requirements; and (c)

contractual conditions of employment (Alexander & Solomon, 1972).

The first of these, individual rights or freedoms, involves the wide range of
individual freed.oms guaranteed by both federal and state constitutions. Intertwined with
_ these freedoms is the concept of academic freedom which presumably bestows upon a
teacher the additional freedom of intellectual théught, 1%miﬁg, and teaching, a freedom
which cannot be restricted or abro~gated by institution or government. The idea of.
academic freedom as we now vie\y it was formulated in Germany during the nineteenth
century and is summed up by the words Lernfreiheit and Lehrfreiheit, the freedom to
learn and the freedom to- teach (Har\}ard Law Review, 1968). Lehrfreiheit ailowed the
professor to conduct research and convey his findings to his students without fear of

retribution.

In the United States academic freedom differs from its predecessor in Gelmany
because of the differences in individual rights. In Germany, Lehrfreiheit and Lernfreiheit

were extended to only faculty and students in the university, while in the United States the
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individual freedoms granted by the Constitution of the United States guarantées all
persons Lehifreiheir and Lernfreiheit regardless of whether they are in universities or not.
Accordingly, the proposition that academic freedom should be considered a right has not '

been genérally accepted as a legal principle in the United States (Tisdel, 1968).

Loyalty oaths have involved many legal battles between teachers and the state.
While the justification for loyalty oaths seems quite simple, the Supreme Court of the
United States has in recent years gradually diminished most of the content of such oaths.
In 1971, in_Connell v. Higgenbotham, 91 S.Ct. 1772, the Court held that a teacher could
not be summarily dismissed from public eméloyment for failure to sign a loyalty oath.

And in Keyishian v. Board of Regents of University of State of New York, 385 U.S. 589

(1967), the Court had limited the state’s power to restrict a teacher’s freedom of
association and pronounced the relationship between academic freedom and constitutional

. rights. within the loyalty oath context. -

Within the context of political activity teachers in colleges are frequently restrained
from participation in political activities. Relatively few cases have reached the courts;
however, those that have do give some insight as to the teacher’s constitutional right to

participate in politics.

In Pickering v. Board of Education, 391 U.S. 563 (1968), the Supreme Court held

that a teacher’s exercise of his right to speak on issues of pubic importance may not

furnish the basis for his dismissal from public employment.
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In addition to the constitutional protections, teachers also possess statutory and
contractual protections against dismissal or other spgcified sanctions by a governing board
or administrator. Tenure is not peculiar to education; federal judges have tenure for life
and federal and state employees are generally protected by some type of tenure system
* after serving designated probationary periods. Generally, tenureci facuity can only be.
dismissed by following certain statutory procedural steps and any deviation from the
procedure invalidates the dismissal. Additionally, a teacher can only be disrriissed for
statutorily s’pecified reasons i_ncluding such causes as incompeteﬁcy, insubordination, and

immorality.

Incompetence is the most frequently stated cause for dismissal and is probably the

most difficult to define. The Supreme Court has broadly defined the teacher’s standard of

fitness in Beilan V. Board of Public Education of Philadelphia, 357 U.S. 399 (1958).
Insubordination is more speciﬁc than incompetency, and is generally considered to
constitute repeated refusal to abide by rules or regulations of the organization or to follow
. reasonable directions of a superior. Immorality or immoral conduct -is activity inconsistent
with moral rectitude.

Because of the unique development of education on a state by state basis court
* decisions affecting governance have been limited with most cases involving the power and
authority of the governing boards. In several states the university governing board is
constitutionally made subject to legiélaﬁve intervention in any or all of its affairs. Prior to

1972, Idaho and Montana were the only two states making the state Board of Education
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the governing board of all postsecondary educational institutions (Elliott & Chambers,

1936).

Postsecondary Education Law in Montana

Prior to 1972 the Montana Supreme Court. had given little efféct to Article XI,
Section 11 of the Montana Constitution of 1889 which vested the general control and
supervision of the state university in the Bloard of Education. Generally the court -
decisions said that the Board of Education was a part of the executive branch of state
| government (Waldoch, 1972).

Under the Constitution (;f 1972 the Board of Regents for the Montana University
System was transformed from a purely legislative creation to a constitutional department

(Schaefer, 1974).

Definition of Terms

1. Board of Regents was established in the Montana Constitution of 1972 and

vested with the governance and control of the Montana University System. It has full

power, responsibility, and autﬁority to supervise, coordinate, manage and control the

Montana University System and othe_r public educational institutions assigned by law. The
" board consists of seven members app(-)inted by the governor, and the governor and

superintendent of public instruction are ex officio non-voting members of the board.
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2. Constitutional Convention was the meetings of the delegates from January 17,
1972 through March 24, 1972, to draft a new state constitution to replace the Montana
~ Constitution of 1889.

3. Federal Circuit Court of Apﬁeals for the Ninth Circuit encompasses the states

of Alaska, Arizona, California, Idaho, Montana, Névada, Oregon, Washington, and
Hawaii and the territory of Guam, with tquty-eight judges holding court in San
Francisco, Los Angeles, Portland, and Se‘attle.’ Its' jurisdiction consists of appeals from all
final décisions of the district courts within the circuit.

4. Federal District Court for the District of Montana consists of one judicial

district with three judges holding court at Billings, Butte, Glasgow, Great Falls, Havre,
Helena, Kaiispell, Lewistown, Livingston, Miles City and Missoula. Itexercises original
jurisdictiqn in all civil actions arising under the Constitution, laws or treaties of the United
States, any Act of Conéress regulating commerce or trade, and civil rights.

5. Postsecondary Education is divided into two systems. Higher Education,

deﬁﬁed by the Montana Legislature in 1995 and codified in the Montana Code Annotated
in §20-25-201, is entitled the Montana University Sy_stém and divided into two elements.
One element is the University of Montana with facilities at Missoula, Butte, bﬂlon, aﬁd
Helena. . The other element is Montana State University with facilities at Bozeman,
Billings, Havre, and Great Falls. Community Colleges, codified in the Montana Code

Annotated in Chapter 15 of Title 20, Education, is entitled Community College Districts
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and deals with the organization of the community college system. The elements of this
system are located in Glendive, Miles City, and Kalispell.

6. Montana State University-Billings began operations in 1928 as the Eastern

Montana Normal School in Billings. In 1949 it became Eastern Montana College of
Education, in 1965 its name was changed' to Eastern Montana College, and in 1995 it
assumed its present title.

7. Montana State University-Bozeman, commenced operations in Bozeman in

. 1893, as the Montana College of Agriculture and Mechanic Arts. In 1897 its name was
changed to the Monltana State College of Agriculture and Mechanic Arts. In 1921 its
name was changed to Montana State College. In 1965 it was changed to Montana State
University, and in 1995 it assumed its i)I'esent title.

8. University of Montana-Dillon began operations in 1907 as Montana State

Normal College. In 1948 its title was changed to Western Montana College of Education.
In 1965 if was changed to Western Montana College, and in 1995 it assumed its present

title.

9. _The State Board of Education in the Montana Constitution of 1889 was given
the general cont'rol and supervision of the state University and the various other state
edﬁcational institutions. The board consisted of 11 members to include the govefnor,
state superintendent of public instruction, the attorney general, and eight members
appointed by the governor. The powers and duties of the board were prescribed and

regulated by law.
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10. The.Supreme Court of Montana consists of one chief justice and six

associate justices. It is the highest state court having appellate jurisdiction from lower
state courts and may issue, hear, and determine writs and exercises original jurisdiction to
issue, hear, and determine writs of habeas corpus.

11. University of Montana-Missoula began operations in 1895 in Missoula as the

University of Montana. In 1913 the title was changed to Stite University of Montana; in
1935 it became Montana State University; in 1965 its name was changed to The

University of Montana; and in 1995 it assumed its present title.

QOrganization of the Study

Chapter 1. Outlines the backgrouﬁd and nature of the problem.

Chapter 2. The second chapter, “Control and Governance,” discusses and
analyzes the impact of the court’s opinions upon the administration of postsecondary
education under the Montana Constitution of 1889 including"the constitutional and
statutory provisions for control. The chaptef reviews funding and the receipt, control, aﬁd
dispositidn Qf property and funds. Also, under the Constitution of 1889, court
interpretation of the power of governing boards and officers was dev‘eloped. The chapter
then discusses the changes in the goveming of postsecondary education as a result of the
Constitilti(;nal Convention and looks at how the courts have interpreted the constitutional

provisions contained in the Montana Constitution of 1972. It then focuses attention on




17

the powers and liabilities enumerated for the University System and lastly, presents and
discusses the power of governing boards and officers as defined by the courts.

Chapter 3. “Faculty and Staff” begins with a general discussion of the decisions
which the courts have rendered involving members 01; the professoriate in academic areas.
The majority of the opinions of the courts have been rendered in areas dealing with
employment, temire, termination, and compensation. Accordingly, the balahce of the
chapter is devoted to an analysis of these opinions and their effect upon the professoriate.

Chapter 4. This chapter investigates the impact of the judiciary upon students
involved in postsecondary education within the state. The majority of the opinions handed
' dowﬁ in céses in this area have been presented by the United states Supreme Court and
are outside the scope of this discussion; consequen’tly, the cases presented for this study
are concerned with is.sues involving admission, suspension, contracts, domicile, an_d-

conduct.

Significance of the Study

The significance of this' study lieé in the indisputable fact that law remains an
indispensable consideration in all activities within postsecondary education. Legal issues,
arising on and off campuses, continue to be heard not only on campus, but also in other
forums. Litigation has extended into every area of educational activity involving students,

faculty, administrators, and governing officials.
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Students have sued for cancellation of classes, failure to graduate, admission to
gradua;e school, the right to participate in various campus acﬁviﬁes, schoiarship selcc.tio‘n,
and. testing (Barr, 1983). Faculty members have sued becausé of class size increases,
salary structure, hiring, tenure, seleétion, sex discrimination, and sexual harassment
(Kaplin & Lee, 1995).

| Increasingly, courts are entering into educational areas in wHich they traditionally

deferred. The passage of new laws and regt_ﬂaitions and the generation of new issues have
resulted in expanded judicial interpretation and influenced the way in which faculty,
administrators, and governing boards do their jobs. With this perceived encroachment
into the apadémic domain has come criticism of the law’s role on the campuses. Much of
the critig:ism concerns the cost in money, time, and energy expended in dealing with legal
issues thét divert postsecondary education from its primary mission of teaching and
scholarship.

While these criticisms continue we must not look only to the financial
exp‘ehditurés but consider a number of o&her questions. Are the issﬁes raised frivolous or
are they justified? Is the University system providing adequate mechanisms for dealing
with claims and complaints, thus avoiding the necessity of tu-ming to outside forums? Are
the courts looking at the mission of postsecondary education when they render their .
opinions or devise remedies? And in those cases where the law has appeared to conflict

with the interests of the campus community, how has education responded?
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The challenge of the law is to keep pace with education’s changing mission.
Concurrently, the challenge of postsecondary education is to understand and respond to

the changes in the law while focusing on its many purposes and constituencies. .
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CHAPTER 2
CONTROL AND GOVERNANCE
Introduction

Between its admission to the Union on November 8, 1889, and the approval and
passége by voters of a new constitution in 1972, postsecondary education in Montana was
provided for in Section 11, Article X1, Montana Constitution-of 1889. This article
provided:v “The general control aﬁd supervi;ion of the state university and the various
other sfate educational institutions shall be vested in a state board of education, whose
powers and duties shall be prescribed and regulated by law . . . .” The cases presented
below will indicate tHat the Montana Supreme Court had given little effect to this article
during the eighty—four years it was used to control and supervise postsecondary education.
They will also shovlv that while the court haa protected postsecondary educétion from
encroachment upon the st.atutory authority which it had been granted by the legislature
there wére no cases in which the legislature had been limited in its direction of
postsecondaiy education. - |

Following World War II the changing roles of local, state, and federal
. governments, citizen activism, and the uncertainties of the mid-twentieth century began to

bring about an evaluation of our governmental framework and seemed to indicate that
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major constitutional changes would have to be made in the Montana Constitution. During .
the latter part of the 1960’s, the Forty-first Legislative Assembly created a Constitution
Revision Commission to study methods of revising the Constitution. Atlthe conclusion of
it§ study the body recommended that a constitutional convention be called.

Following passage of Referendum 67, calling for a constitutional convention, the
Forty-second Legislature established a Constitutional Convention Commission. The
Convention first met on January 17, 1972, and completed its deliberations on March 24,
1972. During the Convention five proposals were introduced by delegates concerning
postsecondary educatiqn and it control and super;lision. The delegates rejected'one
proposal, adopted the intent of two proposals and incorpor‘ated in part two of the
proposals into the educational prm'/isions of the new constitution. Recognizing that the
educational system and its administration were fundamentally different in 1972 than 1889,
delegates drafted the educational provisions of the new constitution to provide for a board
of public education and a board of regen't.s. As additioﬁal reasoning for establishing the
_sebarate boards the delegates-stated that postsecondary education was not simply another
state service and could ﬁot be considered as an ordinary state agency (Constitutional
" Convention, Vol. 1, 8). Accordingly, control and supervision of postsecondary' education
in Article X, Section 9 (2) (a), of the Con§titution of 1972 provides: “The government and
control of the Montana universit}; system is vested in a board of regen£s of higher
education which shall have full power, responsibility, and authority to supervise,

coordinate, manage and control the Montana university system . . ..”
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The Constitution of 1972 resulted in the changing of the focus of the cases
presented to the Montana Supreme Court for' determination. Now the court would be
called upon to decide what powers were conferred upbn the Board of Regents and the
limitations upon these powers.

The cases affecting postsecondary education can be segmented iﬁto four time
frames: statehood through War I; from World War I t.hrough .W0‘1'ld War IT; end of World

War II through 1972; and, the new constitution.

Statehood through World War I

Control of Funds

In October; 1895, less than six yéars after statehood, the Montana Supl'eﬁe Court
was called upon to render its first decision on the authority of the Board of Education., In
State v. Wright (1895) the treasurer of the agricultural college brought an action against
the state treasurer to compel him to turn over the proceeds derived from the sale of bonds
sold by the land commissioners under authority éf the political code of }895. Seétions
1635 and 1636 of the code provided that immediately upon the receipt of the money, the
state treasurer was to turn over to the treasurer of the agricultqral "college the proceeds
which were to.be used to erect, furnish and equip buildings for the use and benefit of the
agricultural college in Bozeman under the general sui)ervision of the state Board of

Education.
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The court, in a one paragraph decision, stated the state treasurer was required to
turn over the money to the treasurer of the agricultural college immediately upon receipt.
While the court did not delve into the authority of the Board of Education its decision

gave notice of the broad authority given the board to carry out its constitutional duties.

In State v. Collins (1898) the court was called upon to 1'end§1' a decision involving
the payment of warrants issued by a. building commission created by the legislature in 1895
providing for the erection, completion, furnishing and equipment of the buildings for the
University of Montana. The building c'ommission issued a warrant to the contractor which
was presented to the state treasurer who refused to pay the warrant claiming that it had
not been approved by the state Board of Examiners.

The court discussed the statute providing for the sale of the bonds, creating the |
“University Bond Fund,” and creating the building commission whose duties were to
contract, supervise,. and pay the contractors for their work o-ut of this fund. It went on to
state that the act of the legislature providing for the erection of the university buildings did
not contemplate that claims arising under the terfns of the contraéts for the building should
be subject to examination or approval by the state Board of Examiners. Their rationale for
this determination was that the University Bond Fund was a trust fund entirely different
from one arising from taxaiion, and not a state fund over which the Board of Examiners
would have controlg The court also noted in its decision the legislature had provided that
the building commission should report from time to tirﬁe to the state Board of Education

on the progress of the work and the expenditures therefore.
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The authority of the Board of Education to control university funds came into
quesﬁon again in 1901 in State v. Barret (1901). Peter Koch, Treasurer of the Executive
. Board of Montana State College of Agriculture and Mechanic Arts filed an action to force'
the state treasurer to pay a warrant drawn upon him as the Treasurer of the Executive
Board. He alleged that the funds in the hands of the state treasurer had been derived from
rents of lands leased by thg state land commission belonging to the grant of lands made by
the United States government in aid of the agricultural college. The state treasurer
answered that the legislature had not appropriated the money for the méintenanée of the
agricultural college, and there was no law authorizing the payment to Kocﬁ of money
. derived from the leésing of land donated to the state of Montana for the use and support
of the agricultural college. |
The court ehtered into a lengthy discus\sion of the “Enabling Act” approved as an
Act of Congress on February 22, 1889, préviding for the admission of Montana into the
4 Union as a state. Under the ;‘)rovisiops of this act there were granted to the state certain
lands for the use and benefit of state agricultural colleges. These lands were to be sold
and the proceeds invested to form a permanent endowment fund; and the interest was to
be devoted to the support of the colleges established pu;'suant to the declared purpose of
the grant.. Article XI, Section 12, of the Montana Constitution required funds derived
from the sale of lands in the grants to Be preserved for the purposes for which they were
dedicated, but directed that the interest be devoted to maintenance and perpetuation of the

institutions to which the grants belonged.
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The court then discussed the powers and duties of the Board of Education as
created by the legislature. These included (1) the general control and supervisibn of the
state unive1'si£y and the various étate educational institutions; (2) the adoption of rules and
rggulatioﬁs for its own government, necessary for the execution of the p'oWel's and duties
conferred upon them by law; (3) to prescribe rules and regulations for the g’ovcmmént of
the various state educational institutions; . . . and (10) to rec‘eive any and all funds,
incomes and other property to which any of the éaid institutions may be entitled,.and to
use and appropriate the same for the specific purpose of the grant or donation, and to have
general (;ontrol of all receipts and disbursements of any of said institutions.

The authority of the Board of Education to control university funds was again
upheld when the court stated that the board was vested with the exclusive power to
receive, invest, maﬁage and control the funds derived from the sale of the lands granted to

the state for the use and support of the agricultural college, and that the income therefrom

is subject to the orders of the board to meet the current expenses of the institution.

Quoting from its decisioﬁ in State v. Collins (1898), above, the court held that the’
legislature, in deﬁ_ning the powers and duties of the Board of Education, with a view of
following the spirit and intention of the act of congress creating the trust, intended that
this board should be endowed with the special and exclusive power of executing it free
from the limitations and restrictiqns of the constitution as to the expenditure of the

ordinary revenues of the state.
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‘The Court was again called upon in State v. Ric':(;, (1906) to consider the
constitutionality of a law to enable the Normal School Land Grapt to be utilized to
provide additional building and eq,uibrhent for the Montana State Normal College in
Dillon. The act authorized tﬁe state Béard of Land Commissioners to issue bonds and
apply thq proceeds for the erection, furnishing, and equipment of an addition to the
Montana State Normal College building at Dillon and pledged as security for the payment
of the bonds the lands granted by section 17 of the Enabling Act which provided lands to
the state for the state normal school.

The court discussed Section 12 of Article XI of the Constitution providing that thé
funds of the State Uni\}ersity and of all other institutions of learning, from whatever
source, should remain inviolate; and, that only the iﬁterest of the funds, together with the
~ rents from leased lands or premises, should be devoted to thé maintenance and
perpetuation of the respective institutions. It reasone;d that if the funds must be invested
to draw interest, then the principal could not be used fo pay off the principal or interest on
the bonds which the legislature had authorized. Additionally, since the interest from the
Normal School Land Grant could only be devoted to the maintenance and perpetuation of
the normal school, the le;gislature"s act, in diverting the moneys received from the sale of
normal school la.nds-, or the S;ﬂe of tirﬂber therefrom, to pay the bonds, was void.

Completing the rationale for its decision the court stated that it seemed that early

sessions of the legislature understood that Congress meant for the state to build the
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buildings for a state normal school out of its own funds and that the trust lands were to be

an endowment for the maintenance and perpetuation of such school for all time.

Donations and Bequests

The last case which the court was called upon to decide during this period was In

re Beck’s Estate (1912). Josiah Beck died in Silver Bow county in 1909, leaving an estate

valued at approximately $80,000. After bequests to his wife and others he left the residue
of his estate to the “Orphans Home” located at Twin Bridges, Montana. A controversy
arose as to the power of the state to receive the bequést which Beck had provided. Inits -
~ decision affirming that the law did not allow the state to be the beneficiary of the bequest
because under the law only natural persons and corporations formed for scientific, Iitérary
or solely educational purposes couid receive property through testamentary disposition
and the “Orphans Home” did not fall into any of these categories. The court then turned
its attention to an analysié of who could receive property under the statute and the powers
conferred upon thc;,m by statute.

The court first considered the state Board of Education, setting out the
composition of its members, then its céntrol over the State University. It went on to state .
that while not specifically authorized to accept gifts, devises and bequests for the benefit
of the university, the impli.cation was that the board may do so and that any person
contributing not less than $15,000 could have the privilege of ,endgwing a professorship,

or any department of it, subject to the power of the board to designate the name and

object of the gift.
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The act creating the State School of Mines declared it to be a body corporate, with
power to sue and be sued, and to take and hold real and personal property by gift,
bequest, devise or purchase from the‘state, and dispose of the san:rle when authorized by
lgw to do 50. The court went on to state that all of the state educational institutions were
later declared to be under the exclusivé control of the state Board of Education.
Accordingly, the control of the funds belonging to the state educational institutions, from

-whatever source derived or from whatever they may be derived, was vested in the board
with the. power to authorize and regulate all expenditures by any of the institutions.

The power of the state Board of Education to accept gifts of land and money to
aid in the purctllase of a site for the agricultural college.and establishing the experimental
station was recognized as well as the law establishing the normal school wt'1i0h authorized
bequests tb. be made ‘to the state board of education for the benefit and exclusive use of
the school. The court concluded that, but for these specific proyisions conferring the
power to receive property upoﬁ the different agencies, they would be governed by the

general law and unable to receive testamentary dispositions.

Summary

While the results of these early decisions do not specifically mention the authority
of the Board of Education with regards to postsecondary education the language of the
court would seem to indicate that the constitutional provisions relating to their authority

was broad and very extensive. The board had the authority to receive and disburse the

proceeds of the sale of bonds; was exempted from having its warrants approved by the
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Board of Examiners; was the exclusive manager of income from the lands granted to
establish an agricultuyal college; and, by implication, had the authority to accept gifts,
devises and bequests for the benefit of the state university.

In each of these cases it is also apparent that the court was influenced in its
determination of the scope of authority of the board because legislativé enéctments

granted such authority.

End of World War I through World War I1

Postsecondary Education and its Purpose

It was not until 1926 that the court was again called upon to render a decision

concerning postsecondary education. The case was State v. Erickson (1926) and arose

* when a taxpayer brought an action to have the court declare that the proceeds from a state
tax le\}y should be used exclusively for the support, maintenance and improvement of the
four teaching units of the University of Montana and to enjoin the use of the funds for any
other purpose by the state Board of Exafniners. |

The initiative which proposed the levy stated that its purpose was‘ for the support,
maintenance and improvement of the State University at Missoula, the State College of
Agriculture and Mechanic Arts at Bozeman, the Montana State Schoql of Mines at Butte,
and the Montana State Normal College at Dillon, which comprised the University of

Montana, and that the Board of Examiners had declared that the Agricultural Experiment
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Station and the Agricultural Extension Service were parts of the agricultural college and
entitled to share in the levy.
What was termed “The Greater University” was created by law and from July i,
1913, the State University at Miss‘oula, the College of Agriculture and Mechanic Arts at
Bozeman, thé Montana State School of Mines as Butfe, and the Montana State Normal
.College at Dilloﬂ, and such departments of said institutions as thereafter organized,
constituted the University of Montana. Prior to this time each of the these units, existed as
separate and distinct institutions created by law, and each had been placed under the
supervision and control of the Board of Education.
The inception of agricultural colleges was found in an act of congress approved
July 2, 1962. The Agricultural Extension Service was created by an act of congresé
approved May 8, 1914. The work of the extension service was to give insti'uction and
practical demonstrations in agriculture and home economics to persons not attending or
resident in agricultural colleges carried on by mutual agreement between the Secretary of
Agriculture and the st.ate agricultural college.
The experiment stations were provided for by acts of congress approved March 2,
1887, and March 16, 1906. The scope of work of this ‘;department,” diséeminated to
persons not attending or resident in the colleges, consisted of research work and scientific
experiments for the purpose of disco'vering the cause of, and remedy for, diseases in pla_rﬁs

and animals. The supervision of the stations was vested in the United States Secretary of

Agriculture.
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In 1893, the legislature passed an act providing for the Agricultural College of the
State of Montana and an agriculturalexpeﬁmental station in connection therewith. The
first six sections of this act provided for the site, management, organization, and the
sppel'visién and control by the Board of Education. The act, in Sections 7 and 8, then
provided for the establishment of the experiment station. By providing for the creation of
the two in separate parts of the act the court reasoned that the legislature indicated its
intention that the experiment station should not be a part of, or a department in, the
agricultural college. Additionaﬂy, it reasoned that since the Secretary of Agriculture had
control and direction of the extension service if was not a part of the agricultural college.
The court then ruled t‘f.lat the extension service and experiment .station were not part of the
“Greater. University” and could not share in the proceeds of the levy.

In Mills v. Stewart (1926) the court stated that an appropriation of money to

énc‘ourage education by means of pﬁblic schools and colleges is for a public pu1pdse and
that whatever contributes to make that systém of education effective is also a public
purpose.

The case arose when George Rietz was injured Qhﬂe a student at the university at
Missoula. He registered and was assigned a room on the second floor of the “South Hall”
dormitory. On this floor near his room were two doors about two feet apart, one of which
led into the bathroom and the other into the elevator shaft; neither doE)r was locked and
neither one was marked or labeled. The hall was dimly lighted, and in attempting to enter '

the bathroom he instead opened the door leading into the elevator shaft. He fell to the
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bottom of the shaft and sustained serious, permanent injuries. To partially compensate
Reitz for his injuries the legislature passed a law providihg that if he presented a claim to
the state Board of Examiners within three months of the passage of the act, he could
collect damages, not exceeding $7,500, as a claim against the state of Montana.

In upholding the-act thé court stated that in order to encourage education the state
had provided money to assist in defraying the traveling expenses of students attendinghany
of the units.of the university and provided- free textbooks to children at‘tending the public
schools, and both were considered to be a public purpose. It reasoned that compensating
a student who, while attending the university, was seriously injured through the négligence
of the state, contributed directly to encourage attendance at such institutions. The court l
declared that whether an act of the legislature was wise or unwise was a matter for
legislative decisions and not one which was open to consideration by the court and that it

was not in the province of the court to run a race of opinion with the legislature upon

questions of policy.or expediency.

Authority of the Board

State v Brannon (1929) was the first case in -v'vhich the court, clarifying its earlier
decisions on the powers of the Board of Education, declared th_e board to be a part of the
executive department of state government and one of its agencies, and, as such, subject to
legislative control. |

In 1927 the legislature passed a law which proyided’ for the collection of fees from

gasoline dealers, required the Public Service Commission to enforce the law, and
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designated the head or chairman of the Depar&nent of Chemistry of the State College of
Agriculture and Mechanic Arts as the ;c,tate chemist and directed him to aﬁalyze and test
gasoline samples for quality and strength. The act further provided that the chemist was
to receive no compensation for his services, nor charge any fee, for the tests. During the
month of August, 1929, the comrﬁission presented samples to the chemist which he
refused to .analyze.

The court stated that the legislature could have created another bureau 61’ '
department to perform the analyses but it did not do so and, instead, it creatéd as state
chemist the Head of the Department of Chemistry at the state college. The Board of
Education argued that the university was established- by the Montana Constitution, and
since the management of the university was vegted in the board by the Montana |
Cénstitution, the legislature was v‘vithout power to impose a noneducational and
antagonistic function upon one of the university units and also asserted that it was “within
the scope of its functions, coordinate and equal with the legislature.” After setting forth
Section 11 of Article XI of the Mont;ma Constitution: “The general control and
supervision of the state university . . . shall be vested in a state board of education, whose
powers and duties shall be prescribed and regulated by law.” the court denied both
contentions stating that the powers of the government of the state were divided into three
distinct departments: the legislative, executive and judicial. Further it ruled that the Board
of Education was a part of the executive department, and that the legislature may describe

the extent of the powers and duties to be exercised by the board and could broaden the
AY
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functions of the university, or any of its units. It went on to state that a law may be
enacted by the people exercising the initiative or by the people acting through the
legislature and in either case the powér to enact a law was illimitable. The legislature
cpuld require research and experimental work to a greater degree than was being carried
on, and for the public benefit could require the discharge of functions in new fields, or in
other words, the state could extend, and add power to, its developmental arm.

Although the court was correct to reject the argument that the board was “equal
with the legislature” in its decision, it failed to consider whether the legislature, in
design‘ating thp Heaq of the Chemistry Department as state chemist, had iﬁfriﬁged uf)on
. the authority 6f the Board of Education to control and supervise the state university.

The court’s analysis also presents the question of whether the legislature was
prescribing the powers and duties of the board, or confrolling and supervising the
university. .Arguably, the legislature’s power to prescribe the duties of the board did not
include the power to carry out these duties by assigning specific dutie§ to a professor.

Another factor which the court failed to consider was that by placing so much
emphasis on the authority of the legislature to dictate the duties and responsibilities of the
board it could have had the effect of eliminating the clause granting the board “general
control and supervision” from the Montana constitution. If this claﬁse was not present in
the Montana constitution, the legislature would have had the authority to Create a state -
university and the board to administer it. However, the constitutional provision creating a

state university and providing for its control acted as a restraint upon the authority of the
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legislature to create a state university and a board to administer it without restraint. And,
under such a situation there would be no restraint upon the legislature in prescribing or

even eliminating the authority of the board which it had created.

Campus Expansion

Barbour v. State Board of Education (1932) was the first of a series of cases

arising out the “Great Depression” of the 1930°s. The court was called upon to dgcide the
authority of the board to erect buildings to be used for residence halls upon the campuses
at Missoula and Butte. The legislature enacted a law which included the b011:0wing of
money with the security for repayment to be t.he.: pledging of the net revenue from the
operation of the residence halls, together with thé net revenue from residence halls already
erected and in use. The complaint alleged this was an uncor;stit.utionai delegation of
power by the legislature.

The court reasoned that thp act only authorized the board to carry out the
expressed will of tile legislatul'e, even though the proce;dural directions and the things that
needed to be done were specified only in general terms and therefqré it was not a
delegation of legislative power.

The court placed emphasis on the fact that the faith and credit of the state was not
involved in the issuance of the bonds and the faxpayel's of the state would never be
burdened or called upon to undertake to repay the obligations which were to be created.

State v. State Board of Education (1934) (Veeder) was an action to stop the

Board of Education from erecting and maintaining a students’ union building at the
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university in Missoula. In 1933, the legislature, during the Extraordinary Session of 1933-
34, enacted a law to take advantage of the “Nationai Recovery Act,” which permitted the
advance of federal funds for the construction of public works. Under the state law the
Board of Education was empowered to erect student union buildings on the various
campuses with all principal and interest payable solely from funds from the operation of -
the buildings and from income derived from student fees.

The university had alwayé exacted from the students matriculation, registratidn and
certain other fees, and, in 1929, the student body at Missoula voted to increase the student
fees by $1 a quarter for the purposé of creating a fund with which to erect a students’
union building. The fee had been collected for several years and was being held in a |
special fund for that purpose.

The Board of Education completed a plan to erect a building at Missoula financed A
by a loan of $240,000 from the féderal government, for which the board would is'sue.
bonds amortized over a thirty-year period, and a grant of $60,000 from the government.
To pay for the upkeep of the buildihg, payment of the inte1;est, and the creation of a
'sinking fund for the retirement of the bonds at ﬁatul'ity, the board established a'stu;ient
union building fee of $5.00 per student per year to be in effect as long as the bonds were
outstanding. |

I_t was contended that the board‘ had no authority to charge a student union fee, or,
if such authority existed, that it could not be done without the consent of the student

body. The authority granted the board by the legislature for the control and supervision of
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the institutions included the right to receive from the United States and from state boards
or persons funds, income, and property to which the institutions were ent_itled and to have
general control and supervision over all receipts and disbursements of the institutions.
While the legislative grant contained ﬁo direct authéﬂzation to the board to impose fees of
any kind upon the student, it does contain the restriction tilat “tuition shall ever be free to
all students who shall have been residents of the state for one year.

The court reasoned that the power to manage and control the business and
finances of the. institutions carried with it the implied power to do all things necessary and
proper in the exercise of the general poweré, to include the exaction of fees, if the fees
were necessary to the conduct of the business of ‘the institutions. Also, unless these fees
were for “tﬁitidn” they were no different than the fees already charged and required no
vote of the student body for their enactment. Accordingly, the provision respecting free
tuition did not bar the state board from collecting the fee as a condition precedent to entry
into the university.

As for the argument th‘at the board could not bihd its successors the court stated
that all governing boards exercised two distinct classes of powers: the one legislative and
: govemmén.tal, the other proprietary, or in the nature of business managers for the public
they serve. In the exercise of fhe first class of powers, a board could not bind its
successors, but in the second it could enter into valid contracts extending far beyond the

term of office of the members. The members were acting as a board and not as individual
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members, and the fact that the term of office of the individuals would expire before the
termination of their contract did not in any way affect thg validity of the contract.

'The court also ruled that the $1.00 fee “Student Union Building Fund” collected
egch quarter and held in a “special fund” in the custody of the president and business
manager of the university was in the nature of.a gift, or grant, or donatioin to the
institution of which the board was the trustee and the board could use or appropriate ‘this
* fund for the purpose for which it was raised and no other. Since there was no difference
in the use of the money for the purpose of erecting a building and in using it to repay
money borrowe(i for the immediate construction of the building, the board had authority
to pledge this fund along witli the future fees to be paid by the students to pay for the
bonds issued to construct the building.

State v. State Board of Education (1934) (Blume) raised the question of the

.authority of tiie Board of Education to issue bonds for thé erection and construction of
buildings for Eastern Montana State Normal School in Billings. These funds were to
provide for iwo buildings: one housing administration offices,' classrooms, laboratories,
and the library; and the other housing the amiitorium and gymnasium. The act, passed
during ihe Extraordinary Session of 1933-34, specifically provided that the state would
not be liable for payment of the bonds and that they were payable soleiy from the Eastern
Montana State Normal School fund. |

Tiie court noted that the site for the campus was ‘pu‘rchased by citizens of Biili_rigs

and donated to the state and that no buildings had been erected during the seven years that




39

the school had been in existence. The court then ruled, using the reasoning set forth in

State v. State Board of Education (1934) (Veeder), State’ v. Barret (1901), and Barbour v.

State Board of Education (1932), that the law did not violate the provisions of the

constitution.

State v. State Board of Education (1936) (Wilson), presented the court with the

question of the authority of the Board of Education to act under a law passed By the
legislature during the Extraordinary Sessi(.)n of 1933-34, and utilize funds of the Federal
Emergency Admir_listration of Public Works to construct a journalism building at the
university in Missoula. The action arose when a university student brought an action to
enjoin the board from pledging the income from the federal land grant to the state of
‘Montana as security for a’loan. The court reasoned that while the legislative act did not
specifically say in so inany words just what things were necessary for its purpose, the
broad language used justified the belief that the authority was given to the board to do the
lesser things required to do the major things. While the act did not say the board could
borrow money or issue bonds, these two things were necessary steps thét had to be takeﬁ
before construction. It stated that everyone knew the purpose of the university was to
educate the youth of Montana and that in order to achieve this purpose, buildings,
laboratories, equipment, and teachers were inecessary. And, quoting its previous decisions

in State v. State Board of Education (1934)(Veeder) and State v. State Board of

Education (1934) (Blume), the court again made reference to the fact that thé state of
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Montana would not be liable for the bonds, and that the board had complete; and final
authority over the income in the funds established with the federal land grants.

The last case-dealing with construction, State v. State Board of Education (1936)

(Dragstedt), again called into queétion the authority of the Board of Education to
construct and equip a chemistry-pharmacy building at the university in Missoula using a
loan aﬁd grant from the Federal Emergency Administration of Public Works under a law
bassed by the legislature during the Extraordinary Session of 1933-34.

~ The court noted thaf the legislature did not provide by a specific act for the
erection of a chemistry-pharmacy building, as it did for the erection of the student union

building State v. State Board of Education ((1934) (Veeder) and the journalism building

State v. State Board of Education (1936) (Wilson) in-Missoula, and the buildings at

Eastern Montana State Normal School State v. State Board of Education (1934) (Bloom).

Quoting from its decision in State v. Brannon (1929) the court stated that the board is a

governmental agency and, therefore, the loan was within its powers. It upheld the
authority of the board to issue the bonds since their repayment did not involve an

obligation of the state of Montana.

Regulations of the Board

In State v. Ayers (1939) the court was asked to rule on several issues involving the
" reinstatement of Philip O. Keeney to his position as Librarian and Professor of Library
Economy at the university in Missoula. The issue with which we are concerned in this

chapter deals with the authority of the Board of Education to adopt rules. In particular,
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the board had adopted regulations, which had been in force for approximately twenty-one
years, providing that reappointment of a profeésor after three years of service was deemed
a permanent appointment.

The court stated the regulations adépted by the board were within its authority
under Ariicle X1, Section 11, Constitution of Montana and the provisions of the revised
codes of Montaha. Additionally, thé court ruled that the regulations of the Board of
Education, made within its jurisdiction, have the force of law, and become part of the
contracts that were made thereunder.

| The case of State v. Ford (1944) again involved the regulations of the board, and
again, the status of a faculty.member. Within the context of this chapter we are only
concerned with the authority of the board and its officers. Paul C. Phillips, Professor of
History and Political Science, delivered his letter of resignation from his position to the
president of the university in Missoula, on Oc‘tober 2,1937. On December 12, 1937,
' PMlﬁps signed a withdrawél of his resignation. It was delivered to President Simmons on
December 12, one day prior to the meeting of the Board of Education. On December 13,
1937, the board accepted his résignation.

The court ruled that the 1‘elaﬁonship between the board and P_hillips was that of
employer and employee and that he held his position under what was knpr as permanent
tenure. It also ruled that under a provisibn of the regulations of the board in force, the
president acted as a medium of communication between the board and the officers and

organization of the university and that it was his duty to convey the withdrawal to the
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board before it acted on the resignation. Further, the court ruled the;t the president, under
the regulations of the board, could oﬁly make nominations and reports of appointments,
promotions, éalaries, transfers, suspensions, d-isfnissals and resignations of administrative
officers, members .of the instructional and scientific staffs énd other employees of . . .- the
u.nivefsity. Accordingly, as far as resignations were concerned the president must report

them to the board, and he had no authority to accept them.

Summary

The period from World War I through World War IT was one of change in
bostsecondmy education. Based on its decisions during earlier years in cases invélving the
authority of the Board of Education it would have been thought the court would have, ata -
minimum, maintained the status quo of the authority of the board. Instead, the court
deciared the authority of the board to be only that which was bestowed upon it By the
legislature, no more and no less. This period saw the court affirm that postsecondary
education was a public purpose of the state, define college and university, and providé for
the interpretation of the rules and regulations of the board as law. During the “Great
Depression” the court played an instrumentai part in upholding the é'mergency powers
granted to the Board of Education by the legislature resulting in the expansion of existing
campuses and providing for a new campus for the Eastern Montana State Normal School
in Billings.

The cases sho-w that while the court had held the Board of Education was merely

an agency of the government and not a separate entity it still gave effect to the authority
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which it had been given by the legislature. While the court-was limiting the.authority of
the board it seemed to have given it during the preceding years it was at the same time,
because of the national crisis brought about by economic conditions, allowing it to do all

that it could to ameliorate the effects of the economy.

End of World War IT to the New Constitution

The Right to Vote
In Thomas v Board of Examiners (1949) the court was called upon to determine
-the validity' of a referendum authorizing the Board of Examiners to issue bonds in order to
obtain money to be used for construction and equipping of necessary‘ buildings and the
acquisition of grounds therefore at the six units comprising the University of Montana.
The issues presented to the coﬁn’involved the ruling of the election judges that only
registeréd electérs who were taxpayers upon property with the state and whose names
appeared upon the last completed assessment roll for state, county and school district '
taxes could vote upon the referendum and by using. the wording “there shall be a
referendum on this act” that the entire act of the legislature was referred to the people in
violation of the state Constitution.
The court found that the provisions allowing-only property owners Whose names
. were on the assessment rolls was required by the Constitution and that the section of the
act requiring the referendum to be submitted to the people and qudﬁied electors must be_

read in light of the Constitution. The only electors qualified under the Constitution to
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vote upon the question were taxpayers whose names appeared on the last completed
assessment roll. As to the other question the court stated that the voters were only asked
to vote for or against the bond issue, and not for or against the act and, as such, having

the title of the act on the ballot was only for the purpose of explaining the bond issue.

Legislative Authority

Thé court, in Meens v. State Board of Educaﬁon (1954),’ was called upon to
render its decision in an action by Richard Meens, a Professor of Mathematics at Eastern
Montana College of Education in Billings, against the Board of Education to recover

damages for breach of contract. The question presented was whether the board of

Y
\

education could be sued for a breach of the contract which it entered into with Meens.
The court discussed the control and supervision of tﬁe state university granted by
the Constituti;)n and the pertinent statﬁtes enacted ’by the legislature relative to the Board o
of Education, including the authority to choose the faculty for each institution and to
select the faculty, teachers and employees thereof.
_ The court traced its decisions in other cases in which it had been c.alled upon to

determine the power and authority of the board, including State v. State Board of -

Educatic;n (1934) (Veeder), wherein it stated “All governing boards exercise two distinct
classes of powers; the one legislative and governmental, the other proprietary, or in the
nature of business managers for the public tllley'serve. If the exercise of the first class of
powers, a board cannot bind its successors, but in the second it may enter into valid

contracts extending far beyond the term of office of the members.”




45

The court ruled that the law would allow the plaintiff to bring his action against the
Board of Education to compel it to pérform its clear, legal duty and that the board could
be sued since the relationship bétween the board and plaintiff was that of employer and

employee, that is, contractual in character.

Brown v. State Board of Education (1963) was the last case in which .the court
discussed the authority and power of the Board of Education. The plaintiff was a speech
instructor at Eastern Montana College of Education in Billings employed from Sébtember
1, 1961, to June 30, 1962. She alleged that the board, acting by and through its
authorized agenté‘and employees, employed her to teach under contract the summer
session, July and August of 1962. H. L. Steele, President of the college, testified that he
was authorized by the board to seek instructional staff. He also said that he delegated the
interviewing of applicants to heads of departments and that he, in turn, recommended to
the boa_rd who should be hired. .He testified that tile board doés the hiring and that he
néver told the heads of department they did not have authority to hire and that he had not |
considered it necessary to do so. The question presented to the court was whether the
college officials had the power to enter into a contract with the plaintiff

The court looked at the express statute which the plaintiff asserted authorized the
board to delegate to the Pre;sident and faculty the selection 'of teachers and other
employees at the college. It provided in part:

“Powers and duties, The state board of education shall have power and it shall be
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12. To choose and appoint a president and faculty for each of the various
state institutions named herem and to fix their compensation .

14. To confer upon the executive board of each of sa1d 1nst1tut1ons such
authority relative to the immediate control and management, other than financial,
and the selection of the faculty, teachers, and employees, as may be deemed
expedient, and may confer upon the president and Saculty such authority relative
to the immediate control, and management, other than financial, and the selection
of teachers and employees, as may by said board be deemed for the best interest
of such institutions. (Emphasis added.)

The plaintiff contended that the italicized portion of the statute is a legislative
' grant of power to delegéte the selection of teachers to the president and faculty. On the
other hand, the board asserted that the meaning was one of limitation; that is, that the
board may not confer on the president and faculty the authority to select teachers. Brown
also stated that “apparent authority” was all that was needed to establish a binding
contract.

The court discussed its earlier decision in State v. Ford (1944) wherein it
determined that the president did not have the authority to accept resignations and using
the reasoning of that case concluded that the legislative act relied upon by the plaintiff
restricted the board from delegating its powers if the position of the board was correct. It
also ruled that there was no implied authority for the college officials to contract with her
for the summer session.

The position taken by the board and its affirmation by the court are open to
question. The phrase “other than financial” could be read as a modification of the terms

“management” and “control” leading to the conclusion that president and faculty of the

college could have been granted authority to select teachers and employees. ”_I“hé real




47
question, which was not raised nor discussed by the court, went to the issue of whether
the board’s authority to control academic personnel policies was included in “the general
control and supervision of the state university . . .” under Article XI, Section 11 of the
Montana Constitution. The board, by taking the position which it did, was harmful to its
own interest. By arguiﬁg before the COL/ll't that this question was controlled by statute
would seem to indicate that the board failed to understand the nature of the grant of its

“authority set forth in the constitution;

Status of the Trust Funds

- The last case in which the court was called upon to enter a decision under the

Constitution of 1889 was In re Montana Trust and Legacy Fund ( 1964). The court was
asked by the qutana Legislative Council' to enter an advisory opinion as to the
administration of the Montana Trust and Legacy Fund. Specifically the court was asked:

1. May securities held by the Montana Trust and Legacy Fund be sold or traded
when the sale price is less than face value? |

2. May securities held by the Montaqa Trust and Legacy Fund be sold or traded
when the sale price is less than tﬁe price paid for such securities? -

The Montana Trust and Legacy Fund was created by Article XXI, Constitution éf
Mon_tana and consists of (1) the permanént funds created from inter vivos or testamentary
donations from natural persons and . . . permanent revenue funq for the University of
Montana. The court construed the consﬁtutional provision establishing thp original

ainount of the fund as inseparable and inviolable parts as meaning that the principal of
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each of the three funds may not be reduced below the total amount of the donations from
which the fund was established. The court ruled in answer to the first question that it
would be permissible to sell the securities in Fhe fund at less than faqe value if the price
paid for the securities were less than théir face value, provided the sales price was not less
than the purchase price. |

In answer to the second question the court stated that it did not construe the word
inviolable as prohibiting the s.ale of securities at less than purchase price or face value or
the purchase thereof at a premium, provided the income gain resulting from such
transactions was partially used to restore the temporary loss of principle. However, the
court added one qualification. Section 16 of the Enabling Act granted to Montana ninety
thousand acres of land for the use and support of agricultural cdlleges. The Congressional
Enactment of 1862 specifically provided that the principal of funds created by the sale of
the granted land “should forever remain unimpaired and undiminished.” Because of this
language the court concluded that securitips purchased with funds created from the sale ‘of
the lands granted by section 16 of the Enabling Act. may ﬁot be sold for lesé thén the

purchase price.

Summary

Between 1945 and 1964, only four decisions affecting postsecondary education
were decided by the Montana Supreme Court, and only two of these directly involved
control and management. The others were concerned with who could vote and the sale

and. exchange of securities in the permanent revenue fund for the University of Montana.
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The cases involving control and authority were decided using the rationale developed in

previous cases and, in Brown v. State Board of Education (1963), the decision, upholding

the board’s position, is difficult to accept because its position was harmful to its own
interest and brought into question its understanding of the nature of its authority under the

constitution.

The New Constitution

Voting and College Trustees

In Melton v. Oleson (1974) the plaintiff was seeking restoration of his voting

rights and ‘to prevent his removal as a college trustee. In 1933, in the United States
District Couﬁ in Montana Melton pled guilty to three .violations of federal liéu(;l' laws.
Fprty years later the Flathead county attorney’s office filed a certified copy of the 1933
conviction with the county clerk z;nd recorder along with its opinion that Melton had been
convicted of a felony. The clerk and recorder thereupon struck Melton’s name from the
voting’ rolls. |
~ The county attorney’s office then advised the Board of Trustees of Flathead Valley

Commuﬁity College that Melton was no longer a registered voter and that his position as
coilege trustee should thereupon be vacant an-d the board so declared.

Under federal law the possible punishment that may be imposed deteimines

whether a given crime was a felony or a misdemeanor without regard to the sentence
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actually imposed. In Montana, the sentence actually imposed after conviction deterrﬁined
whether the defendant had been convicted of a felony.

Under the Montana Constitution it is the responsibility of the Montana legislature
to establish qualifications for holding public office and voting qualifications. Accordingly,
the court construed the state statutes relating to voter disqualification as meaning that a
Montana voter cannot be d‘eqied the right to vote because of conviction of an offense in
federal court that would not be a felony by Montana statutory deﬁnitioﬁ and that the
cf_laracter of an offense, whether a felony or a misdemeanor, must be deterr_nined by the
laws of the jurisdiction where the crime was committed. Therefore, Melton was not

disqualified from voting and his position as college trustee was not vacant.

Powers in General

Montana State University v. Ransier (1975).involved the power of the university

to require registration of vehicles on campus,.to limit areas in which they could be parked,
and to assess fines. Ransier was a student who received two parkipg tickets. Each
contained a warning that if not paid within one week the fine would be doubled. He
appealed to the Traffic Appeals Committee, which upheld the validity of the tickets. He
then filed his action in district court.

The legislature passed an act providing that the regents of the Montana University
System were authorized to make rules and regulations at each unit of the University
System concerning the parking and operation of motor vehicles upon the grounds, streets,

drives, and alleys of each unit. The act authorized the regents to assess fees for parking




51

on campus, assess fines for violations of motor vehicle fegulations, and establish a system
of appeals at each unit concerning parking violations.

The court held that the regulations Ransier allegedly violateq were promulgated by
the president of Montana State University under the express authorization of the Board of
‘Regents and that the legislature may validly provide a criminal or penal sanction for the
violation of the rules and regulations which it may empower adminisirative authorities. to
enact. It determined that the legislature had empowered the Board of Regents to
promulgate regulations controlling vehicles on campus and provided a penalty for
violations, of those reéulations.

By using the reasoning set forth above, the court avoided having to reach the
constitutional considerations which had been raised by the university conceming the
constitutional status of the Board of Regents. Specifically the court stated: “We recognize
the board of regents attained constitutional status under the 1972 Montana Constitutioﬁ,
but definition of that status is unnecessary in the disposition of this appeal.”

This case presents the first pronouncement by the court of the newly acquired
status of the Board of Regents, that is, a constitutional department. During the next
several years the court would be called upon to give substance to this status and to define
the authority and limits of the Board of Regents and the legislature in the control and

supervision of postsecondary education.
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Separate Boards

The first case in which the court was called upon to determine the powers of the

boards created by the Montana Con§ﬁtution of 1972 was Board of Public Education v.
Judge (1975) and was a proceeding to determine the constitutionality of a statute
designating the State Board of Education as the State Board of Vocational Education.

The new constitqtion established three distinct boards concerned with state
education. They were: (1) State Board of Education compgsed of the Board of Regents
of Hi;gher Edui:atioﬁ and the Board of Public Education with the responsibility for long-
range planning, and for coordinating and evaluating policies and programs for the state’s
educational systems; (2) The;government and control of the Montana University System
was vested in a 'Board of Regents of Higher Education which has full power,
responsibility, and authority to supervise, coordinate, manage and control the Montana
University System; and (3) A Board of Public Education to exercise general supervision
over the public school system.

Prior to the enactment of the contested law in 1975, the general supervision and
control of vocational education was vested in the Board of Public Education. Under the
new law the legislature attempted to take this responsiﬁility away from the Board of Public
Education by transferring it to the State Board of Education and requiring it to adopt
policies to effect the development of a system.of vocational educational.

The law also required the governor to appoint five persons from the State Board

of Education, three from the Board of Public Education and two from the Board of




53
Regents, designated the Vocational Education Board. This board was to have the
responsibility for the administration of the policies adopted and was to select an executive
officer who was responsible for administering vocational education.

The court reviewed fhe history of the supervision of education in Montana as
contained in the 188§ Montana Constitution Article X1, Section 11, which provided for
only one board to deal with state educational institutions and under which the state
legislature vested control and supervision of the state’s vocational education system. The
debate on Article X, Section 9, 1972 Montana Constitution, which established three
boards, centered upon the issue of whether there should be a single board as in mé 1889
Constitution, or two boards, one for postsecondary education and one for the public
school system (Constitutibnai Conveéntion, Vol. 8) and the concept of two boards |
- prevailed. The third board, the State Board of Education, composed of the membership of
the other two boards, was only to review matters for presenting a unified budget, long-
range planning, cbordination, and evaluation. The court determined that it was the intent
to have a two board system with the third board to have no executive or administrative
powers other than those expressed in planning, coordinating and evaluating.

NotWithstanding the fact that vocational education and vo-tech are referred to
many times in the discussion and used interchangeably, the court observed that vocational
education was included in the curriculum of nearly every high sch(l)ol in Montana while
vo-tech generally referred t-?)l!ﬂthe separate centers located in major Montana communities,

and it declared there was no question it was intended that vocational education was to be
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.a responsibility of the Board of Public Education. Additionally, the court declared that it
was obvious the framers of the Constitution feared a super board and desired that the
authority of the State Board of Education be limited to long-range planning, coordination
and evaluation and that the attembted transfer of vocational education to the State Board
of Education was uncoﬁstitutiénal.
| An interestiﬁg point which the court included in its decision but upon which it did
not expand was the court’s recognition of the Education and-Public Lands Cémmittee of
the Constitutiopal Convention report (Copstituti(')nal Convention, Vol. 4) that the

responsibility for vocaﬁonal edﬁéation could be transferred to the Board of Regents from
the Board of Public Education, but there was no indication it could be transferred to the

Board of Education. This reading of the authority of the Board of Regents was obtainéd'
in Article X, Section 9(2) (a), 1972 Montana Constitution when, after providing f;)r the
authority of the Board of Regents, the framers of the constitution added: “. .. and shall

supervise and coordinate other public educational institutions assigned by law.”

Limits of Legislative Control

Board of Regents v. Judge (1975) is the only case where the court was called upon

to rule upon the limitation of power of legislative acts in conflict with the Board of
Regent’s constitutional authority to vcontrol and supervise the Univefsitvaystem. The
specific provisions of two bills were at issue before the court: one appropriating monies to
the University System for the biennium and the other providing for a legislative finance

committee to approve budget amendments.
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The law providing for the .university budget contained a provision requiring the
Board of Regents to certify that the university would comply completely with the
following general and specific provisions: “. .. (4) All moneys collected or received by
university system units . . . shall be deposited in the state treasury; (6) Salary increases for
presidents of units of the university systexﬁ and for the commissioner of higher education
. shall not exceed five percent each year of the biennium using fiscal 74-75 salaries as the
basis and the regents shall grant classified university employees salaries in accord with
House Joint Resolution 37.” The law also stated that all monies received from sources
other than the general fund could only be expended through a budget amendment
approved by the legislative finance committee. The other law set fortﬁ the definition of a
budget amendment and provided for the process for obtaining approval of such an
amendment.

Monies for the biennium were appropriated by various line items from various
state operating funds. In addition, each of the units of the University System and tﬁe
office of the Commissioner of Higher Education were each appropriated certain funds.

The Board of Regents urged the court to declare that line item appropriations of
general fund monies by the legislature infringed on the board’s authority granted by the
Constitution. And, counsel fpr the board, during oral argument before the court, stated
that the University System and its Board of Regents was a fourth branch of government.

The court stated that the other provisions of the Constitution.negated this

argument, specifically Article III, Section 1 providing for three distinct branches of
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government: legislative, executive, and judicial; Article V, Section 1 providing for a
legislature; aﬁd Article VIII, Section 12 requiring the legislature to insure strict
accountability of all revenue received and money spent by the state. Proceeding in its
eya_luation of thf;, Regent’s proi)osition the court stated that its previous rulings have
limited the scope of appropriation to the general fund and that the p0v;/e1' to appropriate
does npt extend to private funds received by state government which are restricted by law,
trust agreement, or contract to .inclu:ie the Montana Trust and Legacy Fund established by
the 1889 Constitution.

The court then stated that based on the constitutional provisions the prinéipl‘e of
regent independence was definitely intended by the drafters of the 1972 Montana
Constitution. At the same time, legislative control of postsecondary education through the
appropriations process rema.ined; Therefore, the regents were a constitutioﬁal body in
Montana government subject to the power of the legislature to appropriate and set the
public policy of the state.

Thé court continued that the legislature could not do indirectly through the means
of line item appropriations and conditions what was impermissible for it to do directly.
And line item appropriations become cbnstitutionally impermissible when the authority of
fhe regents to supervise, coordinate, manage and control the University System was
infringed by legislative control over expenditures. Therefore, the court continued, the
conditioning of University System appropriations by the Montana legislature and the

summary procedure for compliance were proper exercises of its appropriation powers to
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the extent the conditions did not infringe on the constitutional power granted the regents.
This meant the conditions must be individually scrutinized to determine their eropﬁety.

Based on its earlier discussion of the legislative appropriation poweli, the court
determined that certification could not be used as a boot-strappingl devise to gain
legislative control over private moneys since private money that was i‘estricted by law,
trust agreement, or contract were beyond the appropriation po;)vei'.

The final issue upon which the court acted was the regent’s challenge to the
section limiting the salary increases for presidents of units of the University System and for
the Commissioner of Higher Education. The regent’s argued that this condition
represented an effort to abrogate the powers and prerogatives granted expressly and
absolutely to them by the 1972 Montana Constitution while the governor and Finance
Committee asserted the condition was a proper exercise of the legislative appropriation
power.

The court went on to assert that any decision with respect to appropriations
effected the management of the University System to some degree. | Specifically, the
provision restricting the salary increases contained no legislative explanation. N o‘r‘ was
there any provision for the Regents to object. The regents either complied or had to
. forego the funds. Such éeemingly minor conditions could ultimately affect academic
administrative and financial matters of Substéﬁtial importance to the University System.

Control over college president salaries was not a minor matter add dictated

university personnel policy. This effect was reinforced by the final sentence of the section .
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stating that the; regents shall grant classified university employees salaries in accord with
House Joint Resolution 37 and a limitation on significant expenditures indicated a
complete disrégard for the regents’ constitutional power. Inherent in the regents’ po_v(/er
was the realization that the board was the competent body for determining priorities in
postsecondary edupation. An important priority is the hiring and keeping of combetent
personnel and ,therefore, the court declared that thé provision denied the regents the
power to function effectively by setting its own personnel policies and determining its own
priorities and declared the provision unconstitutional.

The impact of this case and the prece;,ding case are of immense importance to the
control and governance of postsecondéw education. With these rulings the court declared
‘that the rolé of the legislature had been narrowed from one of defining all powers and
duties of the board to one of only those powers which it had been granted in the
constitution: appropriations, audit, terms of office of members of the Board of Regents,
and assigning additional educational institutions to the control of the boards. The court
further added to the board’s significance when it declared that it was a constitutional body
subject to the legislature’s power to appropriate and make public policy for the state.

Privacy and the Public’s Right to Know

In the Missoulian v. Board of Regents of Higher Education (1983) the court was

faced with several issues: (1) Whether job performanée evaluations of university
presidents were.mattefs of individual privacy protected by the Montana Constitution; 2)

Whether the university presidents’ privacy interest in job performance evaluations
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exceeded the ;;ublic’s constitutional and statutory right to know; and (3) Was it necessary
to close the meetings or are there other methods available for protecting privzicy dﬁring
evaluation meetings.

The board had adopted procedures for the annual and periodic evaluation of
university presidents. In 1980, four présidents were evaluated under the annual review
procedures and two were evaluated under the pér_iodic review procedures.

The Missoulian, at the boal'd;s April, 1980, meeting, requested permission to
attend the performance evaluation of University of Montana President Bowers and to
rev'ievs} the Qvaluation document considered by the board. The request was denied on
grounds that the demands of individual privacy clearly exceeded the merits of public
disclosure. The Missoulian, at the Board’s May, 1980, meeting requested accesé to each
evaluation s’ession. The request was denied.

The board noted that during consideration of the evaluation procedures prior to
their adoption, a copy of the proposed procedures was circulated to the members of the
press, including the Missoulian. No objection to the procedurés was made by the
Missoulian. Also, during the meetings, no policy decisions or directives were made..

The Missoulian argued. that university presidents have no pri.vacy interest in
performance evaluations. It contended that presideﬁts can have no reasonable exéectation
of privacy except in the narrow areas of personal health and family which do not affect job

performance. It also argued that the president’s job performance is a public matter whic;h
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society is unwilling tq recognize as private and that the interweaving of public business
with the small amount of private matters discussed compelled open evaluations.

The court used a £Wo-part test to determine whether a person had a
constitutionally protected privacy interest: whether the person involved had a subjective or
actual expectation of privacy and whether society was willing to recognize that
expectation as reasonable.

Applying the first part of the test the court found that the board’s written
evaluation policy stated that the §elf—evaluation would be confidential and the evaluation
méeting would be conducted in “éxecutive session.” Therefore, the first part of the test
~ was clearly satisfied. |

The more difficult question was whether these actual expectations of privacy were
reasongble. The Missoulian contended that much of the discussion concerned matte:rs of
public record or public policy in which the présidenfs could have no privacy interests. The:
court did not agree. The Missoulian argued further that the status of university presidénts
so diminished théir privacy rights that job performance evaluations were not protected by
the pﬁvacy clause. The court answered by stating that mere status did not control the
‘determination. University presidents did not waive their constitutional proteétions by
taking office and the sensitive nature of the presidential function also suggested all the
more reason to expect confidentiality in presidential evaluations. The court noted that
" numerous administrative staff, facu}ty members and other university employees were

discussed at these evaluations, the matters discussed were of a sensitive nature, and the
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discussions would reasonably be expected to remain confidential. Accordingly, the court
held that the university presidents’ job performance evaluations were matters of individual
privacy protected by Article I, section 10 of the Montana Constitution.

The court determined thaf the issue of the privacy interest of the presidents and
other university personnel in confidential job performance evaluation sessions by the
Board of Regents clearly exceeded the merits of public disclosure. The determinatidn was
based upon the fact that the Commissioner of Higher Education stated that public
disclosure would.inhibit candid evaluations from faculty, staff, and other interviewees,
discourage presidents from making candid self-evaluations, and would damage the
presidents’ ability to govern. Additionally, allowing public disclosure of the comments of
faculty, staff, and other interviewees wh'ose names or comments were discussed would
violate or jeop.ardize their privacy.

| The final issue, alternative methods for protecting individuai privacy in evaluation
meetings, suggested by the Missoulian, were dismissed as impractical and the court stated
that élosure of meetings appeared to be the oniy practical and effective method of

conducting job performance evaluations.

Duty of Care to Minor

* Graham v. Montana State University (1988) presented the court with the question
of the duty of care owed to a minor high school student who was participating in a

summer program at the university.
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Kimberly Graham, a 16-year old student at Hays-Lodgepole High School,
participated in the Minority Apprenticeship Program (MAP) at the university during the
summer of 1984. The. students in the proéram lived on-campus in a university dormitory
ar_ld worked as research assistants to university scientists. The university hired Vaschelle
Laforge as a residence hall advisor/supervisor for MAP participants. Her job was to
~ enforce the rules of conduct adopted by the university for program participants, including:
“1. Consumption of alcoholic beverages in any foﬁn is strictly prohibited by all MAP
participants.”

Approximately two weeks after the program began Graham obtained LaForge’s
permission to visit the off-campus residence of Darr.yl J. Tincher. There was a party in
progress at the residence and Graham dranl; beer. Later that day Graham accepl.:ed aride
on Tincher’s motorcycle and they proceeded to Big SKky, stopped at a bar and drank a
total of four mixed drinks between them. On the return trip to Bozeman, Tiﬁcher’s
mt;torcycle left the highway and Graham wés seriously injured.

Graham’s parents argued that the university assumed a duty to protect Kimberly
becausé it took custody of her while she participated in the MAP program. The university
was also bound to exercise due care in supervising Kimberly, a dﬁty it undertook when it
hosted the MAP program.

The court ruled that when the university undertook to have Kimberly live on its
campus and supervise hér during the MAP program, it assumed a custodial role similar to

that imposed on a high school because Kimberly was a juvenile. Once the university
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- assumed that role, it was charged with exercising reasonable care in supervising the MAP
participants.
The court went on to decide that Kimberly’s drinking was not the proximate cause

of her injuries and therefore the university was not responsible for her injuries.

Immunity from Suit

Mitchell v. University of Montana (1989) involved the status of the Board of
. Regents and-its immunity from suit. The case arose when Sandy Mitchell filed.an action
for wrongful discharge against the University, its president, and its controller. She alleged
that she was a certified public accountant and was employed by the University beginning |
in 1978 and that, prior to her termination in 1981, she worked as an accounting supervisor
* in the Controller’s office. |
| On Octobér 9, 1981, she received a letter of termination from Joseph Cottén,

University Controller. Shé appealed her termination through the University Grievance
Committee which found the termination was unwarranted and recommended to the
University President and Cotton that she be reinstated.

She was reinstated, but in a new, allegedly difficult department. On February 22,
1983, the defendants terminated her from her employment a second time. Once again she
brought a grievance before the committee; however, this time the committee found just
cause for the termination.

The university asserted that the 1983 termination was based on just cause and

asserted that (1) all the defendants were immune from suit, (2) Montana Law did not
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permit judicial review of routine personnel decisions of the Board of Regénts and, even if
they were subject to review, they were not subject to review by a jur3;, and (3) the
defendants did not breach their obligation to deal with the plaintiff in good faith.

The court discussed only the first issue of immunity. The statute granting
immunity stated: “(1) As used in this section: (a) the term ‘governmental entity’ includeé
the state, counties, municipalities, and school districts; (b) The tenn‘ ‘legislative body” |
includes the legislature . . . and any local governmental entit}y éiven legislative powers by
statute, including school boards. |

Defendants argued that the Board of Regents, as the governing body of the
University of Montana, was the legislative body of the Montana University System, and |
that President Bucklew‘a_nd Cotton were officers and agents of that legislative body. Thus
they contended that the statute granted them immunity.

The court stated: “We disagl‘ee.” It declared tﬁat the Board of Regents was not a
local governmental éntity given legislativé powers by statute and thus not a legislative
body as contemplated by the language of the act. Additiorial}y, the court quoted Article
X1, Section 1 of the 1972 Constitution which stated that local gove'rnment. units included =
counties and incorporated cities and towns. The court looked at Title 7 of the Montana
Code, “Local Governments” and found nowhere in the title where the Board of Regents
or the University System was discussed. Rather, the court found the Board of Regents |

and the Montana University System to be controlled by the provisions of Title 20
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“Education.” Since the legislature chose not to include the Board of Regents in its

definition of a local governmental agency it was subject to suit.

Arbitrarily and Capriciously

The last case presented to the court involving control was Petri v. Montana State

University (1993). In June of 1991, the university requested bids for two construction
projects, which were to be opened at 1:00 p.m. and 1:30 p.m. on June 20, 1991. The bid
openings were conduqted by Cecilia Vaniman, an architect for the university. Petri
submitted a timely bid for one project, which was opened with the other bids at 1:00 p.m.
When it was 1:30 p.m. by the clock in the bid opening room, Vaniman announced the
closing of bids for the second project and the sole bid for the project was opened.

Minutes later Petri appeared in the room and attempted to submit a bid for the
second project. Vaniman refused to accept the bid and confirmed that the bid room clock
was accurate and Petri left the 1'oom.‘ Sev.eral hours later he returned to Vaniman’s office
and asked her to reconsider. She again refused and he asked her to return his bid on the
first project. She complied with his request.

Petri alleged that the clock in the bidding room was three minﬁtes fast as compared
with his watch. He obtained this informatibn by having a retired U.S. West telephone
employee verify that the clock in the bid opening room was three minutes and‘ eight
seconds fast according to a confidential U,S. West phone number for obtaining the correct

: . : :

time. The university claimed that it could not be held responsible for coordinating its

clock with a time source not available to it. In addition, the U.S. West time source had
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not been established as more accurate than the watches of the; people in the bidding room
or the clock in the bidding room.

Petri argued that Vaniman should hav¢ exercised her diécretionary authority by
' accepting his bid on the second project rather than by allowing him to withdraw his bid on
the first project. The university pointed out that, under federal government procurement
regulation, hand-ca'rried late bids were almost always rejected. And, although Montana
stéte government contracts were not subject to the federal regulations, the record clearly
reflected the rejection of late bids to be the industry-wide practice. Vaniman and two of
her supervisors testified that in hundreds of bid openings they had never accepted a lat;:
bid.

The court ruled that treating lateness as a material irregularity in a government bid
was not acting arbitrarily and capriciously in rejecting a bid. As an additional J'factor the
.court élso noted that since Petri was not allowed to submit his bid on the second project,
there was no p}'oof that his would have been tﬁe'lowest bid meeting the requirements for
the project. Accordingly, the university had not violated a duty to award state contracts

to the lowest possible bidder.

Summary

With the adoption and ratification of the Montana Constitution of 1972 control
and governance of postsecondary education entered a new era. The new Constitution

brought new challenges to its meaning and interpretation, not the least of which concerned

the power and authority of the legislature and the newly created Board of Regents to
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administer and supervise the university system. While the court again declared that the
Constitution creatéd three branches of government: legislative, executive, and judicial, it
did recognize that the regents were a constitutional body in Montana government. And, at
thp same time, it stated that the power of the legislature, as defined by the new
Constitution, had been limited to appropriations, audit, terms of office of members of the
board, and assigning additional e;ducation institutions to the control of the board.
Following passage of the Constitution of 1972, thé court has returned control and

supervision of the university system to the board of regents, the status that apparently

‘ existed before the court’s decision in State v. Brannon (1929) wherein it ruled that the

. board was part of the executive depaﬁment and subject to legislative control. During this
period the court also uphe%nd the authority of the board to make rules concerning privacy
and parking, allowed it to be sued, and determined that while the doctrine of in loco
parentis did not apply to adult college students it did apply to minor high school students

“who were participating in on-campus university activities.
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CHAPTER 3
FACULTY AND STAFF
Introduction

This chapter presents and analyzes the decisions of the courts which have affected
employees of postsecondary education, both faculty and non-faculty. Interestingly, the
first cases, all arising during a fifteen-year period; also iﬁvolved related issues of control
and governance.

During the period that the Montana Coﬁstitution of 1889 was in effect,-the .
Supreme Court of Montana was presénted with only three cases involving postsecondary
education personnel issues. qu of these cases involved tenure and the other caée
involved thé powér to prescriBe duties of university perso'nnel.‘

Tt was not until the late 1970’s that cases primarily involving personnel issues
began to be heard by the court. During thé'se yearé the court was presented with myriad
isspes involving faculty and staff. The cases described in this chapter will show the impact
of the changes brought about by the transfer of the control and supewision of the
University System from the legislature to the Board of Regents and the realignment of

control of the community colleges from high school districts to the Board of Regents.
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The cases will be presented in two phases: those which occurred under the

Montana Constitution of 1889, and those arising under the Montana Constitution of 1972.
Montana Constitution of 1889

Power of Legislature

The first case which involved university personnel issues came before the court in

State v. Brannon (1929). The case, discussed in Chapter 2, commenced when the Public

Service Commission sought an order to compel R. E. Kirk, as state chemist to comply
with the provisions of state law and analyze and test gasoline aﬂd kerosene. Kirk was
ernploylzed as the head or chairman of the Department of Chemistry at the State College of
Agriculture and Mechanic Arts in Bozeman and, refused in his request to have the
Commission pay the salary of an assistant to conduct the test;, he refused to do any
testing of further samples of gasoline and kerosene.

The. court, in upholding the provisions of the law, stated that the legislature, vested
with the authority to promulgate laws to prescribe or regulate the functions of the
university or one of its units, could broaden the functions of the university or any of its
uﬁits. Accordingly, the legisléture could require the head o_f the Department of Chemistry
to perform the additional duty of analyzing samples of gasoiine and kerosene as part of his
position.

As for the personnel issue the court weﬁt on to state that there was no violation of

Mr. Kirk’s contract with the state. He assumed his position after the law came into effect,
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and the law became part of his contract. Since there were no additional duties imposed
upon him as the state chemist there was no violation of his contract.

While the authority of the lggislature to prescribe the duties of the Board of
Education cannot be denied, the question arises as to whether this apthority included the
power to prescribe the duties of a particular professor. The court appears to have left
unanswered the question of whether the legislature was prescribing the powers and duties
of the board, which authority it had under the Constitution, or controlling and supervising

the university, which authority was granted to the Board of Education.

Faculty and Tenure

The next case which came before the court in which the personnel quéstion was
one of several is.sues was State v. Ayers (1939); discussed in Chapter 2. The personnel
issue involved was the status of Professor Keeney after his completion of three years of
employment as Librarian and Professor of Library Economy at the university in Missoula.

Professor Keeney’s employment began on September 1, 1931, and his initial
contract vlvas for one year ending September 1, 1932. Thereafter,. he was givgn'annual
contracts for the periods ending September 1 of 1933, 1934, 1935, 1936, and 1937. Each
of these contracts had regulations concerning tenure printed on the reverse side of the
contract, paragraph 2, which stated: “. . . that reappointment after three years of service
shall be deemed a permanent appointment.” However, in the contfact for the year ending

September 1, 1937, this provision had been stricken and on April 6, 1937, Professor
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Keeney was notified he would not be offered another contract and his employment would
end.

The court discussed the Board of Education’s authority to promulgate regulations
establishing tenure and their validity. It then turned its attention to the contract for the
year ending September 1, 1937, and declared that the board’s stﬁking of the regulation
covering permanent appointment from the contract had no effect upon Professor Keeney’s
status. Even though each of the contracts signed by Professor Keeney for the fourth
through SiXtil years was only for one year, after his third year of service, the 1ength of
reappoiritr_nent was immaterial. Reappointment, for one year or for twenty-five, was
reappointment. During the first three years of his service, while serving on a temporary
appointment, simply without renewing the contract his appointment would have lapsed

“and become void. Howeyver, since he had attained permanent appointment status, his
employment automatically continued unless terminated after an investigation and a
hearing.

The last case, also discussed in the previous chaptef, was State v. Ford (1944).
Péﬁl C. Ford began his employment with the University at Missoula in September of 1911.

"On October 2, 1937, Professor Phillips delivered his Written resignation to George F.
'Simmons, President of Montana State University. On Decembgr 12,1937, Professof
Phillips signed a withdrawal of his resignation whicﬁ was delivered to President Simmons.
At' its meeting on Dece~mber 13, 1937, the Board of Education accepted Professor

Phillips’ resignation.
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The court discussed the telationship between the Board of Education, the
president pf the'.university, and faculty members and ruled the relationship was that of
employer and employee and contractual in nature: It determined Phillips had 6btained the
status of permanent tenure and that the president acted as the medium of communication
between the board and the officers of the university and in so doing the board had
authoi‘ized professors of the university to deliver communications such as P1.'o_fessor
Phillips’ resignation to the president for board action. When Phillips ﬁad his letter of
resignation delivered to Simmons i.t was as if he had delivered the withdrawal to the board
itself and it was the duty of Simmons to call the attention of the board to the withdrawal
before it acted on the resiénation. A tender of resignation was nothing more than an offer
o resign, that is, to terminate the contract of employment. Since it was only an offer,
Phillips was entitled to withdraw it at any time before it was accepted by the.board.
Because of the contractqal relationship-of the kind involved here, it became effective when
accepted. So, an offer by Phil]ips' to terminate his appointment by resignation was
effectual oniy when the resignatioﬁ was duly accepted by the body whose duty it was to

make or terminate the appointment, in this case, the Board of Education.

Surﬂmmy

Each of the cases involved interrelated issues of control and governance and
persohnel. The court, in entering its decision on the personnel issues, had to.decide
whether the governing body which was exercising the power, be it the legislature or the

Board of Education, had the authority to promulgate the actions which it attempted to
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carry out. In ruling on the authority of the legislature the court emphasized its
constitutional authority; when ruling on the authority: of the Board of Education it quke
in terms of the powers granted it by the legislature.

It is also interesting to note that the court, in the actions involving the Board of
Education, upheid thg contentions of the individual professors while in its ruling on the
legislature, it upheld the position of the legislature. And, in the actions where the court
ruled for the employee, the cases 'involved tenure and employrhent rights whereas t’he case
decided against the employee involved the assignment of additional duties as part of his

position.

-Montana Constitution of 1972

Retirement

The first case brought to the court during this period was State v. State of

Montana Teachers’ Retirement Board (1977) and involved the'Dean of the University of
Montanzll School of Law, Robert E. Sullivan. He had been previously employed as a
faculty member at NOtlje Dame University from September 1947 to‘September 1954. In
1954 he moved to the University of Montana School of Law faculty and in 1976, while a
merlnber of the Montana Teachers’ Retirement System, applied for seven years credit in
the retirement system on the basis of his Notre Dame teaching service. He téndered his
check f(;1' back contribution payments as required by the statufes to the board and, at its

April 1976 meeting the board refused his application and returned his check. The board
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based its denial on the fact that the statute in effect v?hen Dean Sullivan became a member
of the Montana Teachers’ Retirement System allowed retirement credit only for teaching
service in out-of-state public schools, which excluded service in out-of-state private
schools, such as Notre Dame.

'The court’s decision was premised on the basis that retirement benefits in the
retirement system were a matter of contract. As such, the térms of each teacher’s |
retirement contract was determined by the terms of the retirement system statute in effect
at thé time the teacher became a member of the 1'eti1'ement system. The statute in effect at
the time Dean Sullivgn joined the retirement system provided: “Any teacher who has
become employed as a teacher in Montana . . . may receive credit for service for out-of-
state teaching employment provided . . . .’

While the statue seemed perfectly clear the Board contended that the act had to be
read in its entirety and the legislature, in passing the act, intended to benefit only public
school teachers. To support their contention the board relied on the act’s deﬁnition of
teacher which stated: . .. any' teacher in the public elementary and high schools of the
state, and the university of Montana.” Therefore, the board contented that Dean Sullivan
could not meet the statutory definition of “teacher” for his service at Notre Dame
University.

The court agreed with the board that the act was enacted to benefit public school

‘teachers and excluded private school teachers. . Further, it agreed with the board that no
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- teacher in a private school could ever meet the definition of “teacher” and qualify for

‘r'e'tirement benefits until he became a teacher in a public school of Montana.

However, the court stipulated that once an individual became a Montana public
school teacher the section relied upon By Dean Sullivan controlled whether he received
credit for out;of—state service. And, to qualify for out-of—stgite teaching service credit the
statute reduired the applic'ant to be “Any teacher who has become employed as a teacher
in Montapa ...7 The court reasoned that the seéond use of the term “teacher” ‘was used -
in its statutory sense; that is, one must be employed asa public school teacher in Montana
befor'e he was eligible for out-of-state retirement credit in the Montana Teachers’
Refirement S-ystem.

Continuing, the court stated th.é‘lt the first use of “teacher” in the quoted section
could not have been used as it was define& in the statute because to do so would render
the section a nullity. If used as defined in the statute before becoming employed as a
teacher in Montana, no individual could meet the statutory definition 6f “teacher” because
he.was not then a teacher in the state of Montana. If such interpretation were the case, no

out-of-state credit could be given to any teacher, public or private, if the statutory

definition was applied to the first use of the word “teacher”. Accbrdingly, the court

reasoned that the first use of the word “teacher” had to mean the commonly understood
definition, that is, one who teaches or instructs others.
The court said that since the legislature did not incorporate a policy section into

the act it could only hypothesize as to the legislative intent in enacting the statute granting
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out-of-state credit and it 1feas0ned that the statute was enacted to attract qualified teachers
from outside the state into the Montana public school systcm.. It went on to state that tpat
purpose would be best served by providing att}'active retirement benefits to qualified out-
of-state pﬁvate school and public school teachers alike.

Lasf:ly, the court countered the claim of the board that it had consistently
interpreted the statute to disallow credit for out-of-state private school teaching and that
the court should respect this interpretation. It stated that even if it was assumed the board
.had consistently interpreted that statute to disallow credit for private out-of-state teaching
- service, it was not bound by that interpretation. While it was true that the board’s
construction of the statute was entitled to consideration by the Court it was likewise the
Court’s duty to disregard such an administrative determination when it was contrary to the
plain meaning of the statute.

Burlington Northern, Inc. v. Flath_ead County (1978) presented the question of the
status of community college teachers and the ability of counties to levy a tax to finance
teachers’ retirement fund contributions. In setting the levies to finance the budget of
Flathead Valley Community Colle;ge District, the Board of County Commissioners
apbroved an item as the distrig:t’s teachers’ retirement fund contribution. Flathead County
assessed Burlington Northern for its share of this levy and it paid one-half of the levy in
November 1974 under protest.

After setting forth the proposition that community college districts are subject to

the provisions of the teachers’ retirement system and that community college teachers are
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eligible for the benefits provided under the system the court turned to a discussion of the
history of community colleges in the state.

Prior to 1971, commupity colleges operated under and were governed by the same
statutes that governed high school districts. When they were first organized they were
under the supervision of the state superintendent of public instruction and in 1965 the
lggislapure placed them under the ‘supervisioh of the state Board of Education. In 1971,
the legislature recodified all laws relating to school districts. Under this recodification the
state Board of Education was to retain supervision over community colleges and the
community colleges were to be budgeted and financed under high échool district
budgeting and financial provisions. Later, in the same session, the 1971 legislature made
two changes in its earlier recodification of school laws. It placed community colleges
under the super\}ision of the ]éoard of Regents and it replaced the section which provided
for ﬁnancing-community. college districts under high school budgeting and financing
provisions with a new system for financing community éoﬂege districts separately from the
School Foundation Program,

In disposing of the railroad’s argument the court stated that the statutes
establishing the teachers’ retirement system set out the various funds to be maintained by
the system. Included in that section was a requirement that community college districts
“budget and pay” for the employer’s coﬁtributions to the pension accumulation fund.

Further, the statute required the trustees of a community college district to establish a

retirement fund, to calculate contributions to the funds, to adopt a retirement fund budget,
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and to pay employer contributions. Accordingly, the county commissioners were
authorized to levy a special tax to finance the teachers’ retirement fund contributions of

community college districts.

Community College Tenure

Sibert v. Community College of Plathead County (1978) was the court’s first
opportunity to decide the authority to grant tenure within a community college. Victor J.
Sibert was. hired in July 1969 as the Manager of Services by the Community College
District of Flathead County. It was an administrative position and Sibert was not required
to perform any tcaching. duties.nor did the pbsition require a teaching certificate.

All of the annual contracts under which SiBert was employed were identical except
for salary terms and length of contract, either eleven or twelve months and each contract

contained the provision that it was subject to the regulations and policies of the board.

During the term of his employmeﬂt the Faculty Handbook provided:

All full-time professional faculty (defined in this document as teaching
faculty and professional staff) except the president shall become eligible to be
placed on continuing contract status. Beginning with the appointment, the
probationary period shall not exceed three years, at which time he will be placed
on tenure or be notified that he will not be appointed for the fifth.

In March 1976 the community college discohti_nued the position of Manager of
Services and terminated Sibert. Sibert argued that he should have been granted tenure
status.

The court looked at the statute defining the powers of school districts to grant

ténure: “Whenever a teacher . . . in a position requiring teacher certification . . .” and its
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uniqueness in public contracts of employment. Declaring its basis to be academic
freedom, that is, freedom within the law to teach the truth and to stimulate .the thinking of
free men in a society without fear of reprisal, it went on to state that its scope assures,
with certain exceptions, both continuing employment and economic security. It continued
that society had long ago determined the desirability of teacher tenure and Montana had
enacted legislation to implement it as public policy. The court went on to state that there
was no public need for such assurances for other school district employees and the statute
stated such when it said: “The t1'ustees‘of any district shall have the power and it shall be
| its duty: 1) to employ and dismiss administrative personﬁel o

. The district trustee’s granting of tenure, in the absence of a statute conferring
authority upon them to do so, would be considered ultra vires, that is, beyond or without
authority. The school district was a public corporation with limited pdwers, only able to
exercise those powers which it had been granted ‘by law and implied in me exercise of
those powers expressly g1'ar;ted. Accordingly, a community college could not grant
continuing contract status (tenure) except to those persons specifically éuthorized to
receive such status. Since Sibert was not a teacher and did not Hold a position for which

teacher certification was required he could not be granted such status.

Wrongful Termination

Ford v. The University of Montana (1979) involved an action brought by Bonnie

Ford against her employer, the University of Montana, and bargaining unit, Missoula

Typographical union No. 277. She claimed she was wrongfully assigned to a night shift
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by the union and wrongiy terminated from employment by the university when she refused
to work the night shift. |

Ford was hired as an apprentice by the university to work in the pn'ﬁt shop on
November 1, 1972, and on November 13, 1972, Al Devore, who had been a journeyman
printer since 1948, was hired. When she was hired the union bylaws granted her no
“priority standing”, that is, no seniority until completion of her training and attainment of
journeyman status. However, on January 1, 1973, the bylaws were amended so that
apprentices were granted priority standing at the beginning of their second year of
apprenticeéhip and on November 1, 1973, she commenced he’r second year of
apprenticeship' and a.ttajned prion';y status. Devore, a joumeymér'l, had priority étatus as of
November 13, 1972, the date of his hiring.

Under an agreement entered into between the university and the union in October
1975, premium pay for night shift worlé was eliminated and all jobs were declared open to
be reassigned in order Qf choice by seniority. On November 1, 1975, Ford attained
journeymén status and, on the same day, the union posted the priority standings listing .
Devore as senior to Ford. Both 1'équested day positions and the last day job went to
| Devore and Ford was placed on the night shift.

After beginning work on the night shift she begén suffering from general malaise,
insomnia and depression and her doctor advised her that her condition would not improve

unless she was placed on the-day shift or found another position where she could work

daytime hours.
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On March 2, 1977, she filed a grievance with the union claiming she had been "
~ hired before Devore and under the new agreement she should have been awarded the last
day shift job. At a special meetiﬁg of the union to consider her grievance, the members
concluded that Devore had greater seniority than Ford, and her claim was barred because
she had not submitted it within twenty days from the occurrence of the event giving rise to
the grievance.

On February 22, 1977, Ford stopped going to work and réquestcd sick leave. On
March 23, 1977, the manager of the print shop édvised her by letter that her abs?:nce was
causing a serious personnel shortage and that if she did not return to work_ by April 4,
1977, she would be terminated and replaced. She did not return and was terminated on
April 4, 1977. |

Ford did not allege any fraud or bad faiith on the part of the union or that the vote
of the union membership, which determined that her grievance was without mex‘it, was in
any manner improper, dishonest, or the product of bias or collusion. Since none of these
elements were proved by evidence, the court ruled that the mere fact that she disagreed

with the decision of the union was not a sufficient basis for finding a breach of the ddty of

fair representation by the union.

The court then considered her cllaim against the upiversity. Ford claimed that she
stayed away from work on.the advice of her doctor and .that her absence was therefore
“sick leave.” However, it was sl;own'she had exhausted her sick leave and her absence

from work had been unauthorized. There was a provision in the collective bargaining
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agreement that if an employeé had e;(hausted their sick leave they could charge the
absence to vacation or leave without pay, whichever they preferred. However, this
provision had to be approved by the empioyer, and Ford neither sb’ught nor was given
either. Further, the court found she was terminated only after the university had cdmplied ‘
with the termination requirements of the agreen‘lent and its 'termi-na;tion of her was

supported by the evidence and correct.

College and University Tenure
Keiser v. State Board of Regents of Higher Education (-198. 1) was the first case

discussiﬁg tenure rights for professionals in the University System. Marjorie B. Keiser

. brought an action cc;ntending that th‘e “continuous tenure” term of he_r last contract as
Director of the Scﬁool of Home Economics ét Montana State University entitled her to
receive the salary and the terms of that last contract, even though she was no longer |
employed as the Director.

Sﬁe started her employment with the unive.rsi.ty on January 15, 1968, asa
“Professor and Director” of the School of Home Economics. Her appointment was for
the remainder of the academic year and her tenﬁre status was described on her contract as
“annual” with a salary of $18,000. She signed annual contracts for employment for the
1968-69 a‘nd 1969-70 academiq years under the same tenure status. During the 1969-70
academic year she was rec.:ommended for “continuous tenure’ with a rank of fﬁll professor.

She signed a contract for academic years 1970-71, 1971-72, 1972-73, 1973-74,

' and 1974-75. In each year she was employed as director, her rank was professor, and her




83

tenﬁre status was described as “Permanent”. In December 1974, she reported that her
administrative duties and research could not be carried out during the ten-month academic
tenﬁ and suggested that she be given a' twelve-moﬁth,contract.

For the next year she was given a contract for the fiscal year extending from July
" 1, 1975, to June 30, 1976, in which she was employed as fhe school director, held the rank
of professor, and her tenure status was “continuous”, w‘ith a salary of $27,500, of which
$2,60_0 was dehominated to be “for directorship”. Again, in ﬁséal year 1976-77, she was
'gi\fen the same contract with the same provisions. |

In fiscal yéar 1977-78 she entered into her last contfact as Director of the School
6f Home Economics. The contract stated' that she held the rank of professor, her tenure
status was “continuous”, and her salary was $30,000 with no allocation of her salary .for
the directoréhip.

In 1978, Dr. Tietz, a‘s President of Montana State University, reorganized the
administrative hierarchy in such a manner that the directorship of home economics was no
longer open to Keiser. and she Was loffered a ten-month contract for academic year 1978-
79, as a Professor of Home Economics, tenure status as “continuous”, and a salary of
$25,000. She signed the contract under protest stating the contract offered was a
violation of her rights as a tenured faculty member with a salary of $30,000 for fiscal year
1978-79.

The court noted the provisions of the tenure regulations which were part of

Keiser’s contract wherein it was stated:
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5. Continuous Tenure Appointments. The appointment of a member of
the professional staff beginning his or her eighth year of service constitute an
award of continuous tenure status . . . . The appointment of a member of the
professional staff beginning his or her fifth year or its equivalent of full-time service
at the institution in the rank of associate professor or of professor constitutes an
award of continuous service.

, Once the professional staff member qualifies for and is granted tenure, his
professional faculty contract of employment, and his tenure, shall be with the
appropriate institution within the Montana University System and not with the
Montana University System.

The court noted that the term “continuous tenure” was not defined in any of
Keiser’s contracts and that the term was the core of the case. It then discussed the
provisions of the 1977-78 contract and stated that nothing contained in the contract
reflected anything but that Keiser’s tenure, with rank of professor, was for a $30,000
salary, and for a fiscal year. And, unlike the previous contracts, there was no allocation of
salary for her administrative duities in the contract.

The court entered into a discussion of tenure stating that there was no
constitutional or statutory right to tenure for professionals in the University System in
Montana. Tenure rights, if they existed, had to be found in the contracts of employment
between the University System and the professional. At Montana State University each
professional contract was negotiated individually, and, therefore, the court could not refer -
to the contracts of other professionals for guidance as to what Montana State University
and Keiser meant when they negotiated and executed her 1977-78 employment contract.

Tenure, the court continued, was the fact, manner, or means of holding possession

or control of that which was one’s own and that a common characteristic of all

employment tenure agreements was that the institation made a general commitment for
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employment which was generally expected to continue, with the employee’s consent, until
his death or retirement. Tenure was the status which protected a profeséional from
dismissal, except for incompetence or serious mi-sconduct, and was a fneans to certain
ends; specifiéally, freedom of teaching and research and of ex?:rémural activities, and a
sufficient degree' of economic security to make the pfofessioh attractive to men and
women of ability. Hehce, freedom and economic security were indispensable to the
success of an institution in fulfilling _it's.obligations' to its students and to society.

If academic freedom and econorﬂic security were the goals of tenure the court
reasoned .that it had to loék at what the parties had in ﬁind when they entered into the
1977-78 employment contract. The essential elements of that contract which were sﬁbjcct

‘to tenure were: (1) the professional raﬁk, (2) the salary, and (3) the; number of months
contracted for. The court stated that tenure included both salary and the fiscal year term
by the fact that the university drew up the contract and it was cdmpletély within its power
to describe the tenure in other terms.

Since it was within tile_ university’s power to specify any deviation from the
previous year, the terms of the 1977-78 contract were construed to be in favor of the
professional and the court determinéd that her contract for 1978-79 was the fiscal year for
her full salary of $30,000.

Justice Harrison dissented and stated he could find no authority indicating that a
concept of nonstatutory teﬁure provided a guarant_ee.of a particular sala}'y ora terr.n of

contract. On the contrary, he felt the authorities indicated a general consensus that while
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there was not brecise definition of the non-statutory tenure concept, the rights accorded
by the latter were essentially procedural, it assured against a refusal to reappoint the
faculty unless and until certain “due process” procedures were adhered to.
He referred to Sibert v. Community College of Flathead County (1978) ébove,
‘where the court denied faculfy tenure to an administrative position. Although the case
dealt with the interpretation }1nd application of statutory language coveﬁné teacher tenure
he believed the reasoning which the court uséd in reacﬁing its .de:cisi(')n was applicable to
this case. He stated that faculty tenure at Montana State University was not an inherenF ,
employment right, nor was it one which had been created or defined by statute. It was a
right which resulted, if at all, from an express grant of the governing body of the Montana
University System, which was the board of regents which received its powers from the
Montana Constitution. He reasoned that the court had to look at the actions and
enactments of the governing body of the University System to find if it had made such a
grant.
The rules of the Board of Regents, which were printed on Kéiser’s contract
provided .i'nA paragraph 7, “Transfer‘of Titles” th'at: |
Transfer of Titles. ;[he offices and titles of deans, aésistant deans,
directors, heads of department, and chairmen may be transferred by the president

of the institution, in his discretion, from one membe; of the professional staff to
another as the interests of the institution may require. (Emphasis added.)

Dr. Keiser held the office of Director of the School of Home Economics at the
“discretion” of the president of Montana State University and she; like other

administrators, did not and could not acquire tenure to the position, salary, contract term
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or any other privilege of that office. And, he concluded, by her eontract, when she ceased
being employed as a director, with the director’s salary and term, she once again became a
tenured professor entitled to the salary accompanying that position.

The next tenure issue was presented in Akhtar v. Van de Wetering (1982). M.
Igbal Akhtar was an Assistant Professor in the Department of Economics at Eastern
Montana Ceﬂege where he had been employed since 1975. He applied for tenure
according to the faculty contract in October 1978 and submitted his apphcatlon to the
Unit, Rank, and Tenure Committee. After consideration, the committee made a positive
recommendation to the College Rank and Tenure Committee. In January 1979, Robert
McRae, Dean of the Liberat Arts School, forwarded an unfavorable recommendation
regarding Dr: Akhtar’s tenure app.lication to this committee with a copy to Larry W.
Jones, Academic Vice-President. |

The College Rank and Tenure Committee sent a favorable recommendation to the
academic vice-president in March 1979, who forwnrded Akhtar’s application with his
negative recommendation to President John Van de Wetering that same month. On April ,
17,1979, the president informed Althtar of his decision not to award tenure,

In May 1979, the president received a letter from Professor Gaghan, Chairman of
the Department of Social Sciences, on behalf of the depattment, asking the president to
reconsider his decision and protesting the use of the student evaluation instrument. The
president requested a reevaluation of Akhtar;s apnlication echuding the student evaluation

test from consideration. Later that month, Dean McRae submitted his reevaluation to the
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vice-president, which remained unfavorable. The vice-president submitted his reevaluation
to the president reaffirming his ﬁeéative recommendation. The president then reaffirmed
his denial of tenure to Akhtar.

Akhtar filed suit clgimin g violation of Title IV of the Civil Rights Act of 1964, and
equal protection rights of Article II, Section 4, of the Cohstitutién of Montana and the
Fourteenth Amendment to the United States Constitution.

Akhtar claimed the denial of his tem;re request violated a liberty interést by
imposing a stigma on him which impaired his freedom to obtain other employment. The
court dismissed this claim stating the failure to receive tenure did not place such a stigma’
on him as to deprive him of a liberty interest..

)

He also argued that haQing taught the requisite number of years and obtained the
academig rank of a.ésistant professor, he had satisfied the o'bjecti?e requirements for tenure
at Eastern Montana College and thereby had sufficient entitlement to tenure to require due
process prdtectio’ns. The court looked at the policies of Eastern Montana College which
required faculty members applying for.tenure to present evidence showing excellence in
teaching, research, and public service and found that a protected right to tenure did not
vest with Akhtar’s eligibility alone. It stated that his satisfaction of the quantitative
requirements simply entitled him to consideratioﬁ for tenure but did not, on its own,
_establish an entitlement sufficient to constitute a protected property interest.

Akhtar also cited as sources for his propérty right interest the 1975-1977 faculty

contract, the codification of rank and tenure matters and the traditional and promulgated
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policy of the institution. The faculty contract set out the rules and criteria for tenure; the
codification clarified the contract tenure provisions; aﬁd the policy to which he referred
was the “Final Report on Promotion and Tenure for 1977-78” issued to the faculty by
President Van dé Wétering. Akhtar argued that with these policies and procedures he had
acquired a protected property interest in tenure.

- In answer to these contentions the court stated that an employee handbook
distributed after an employee was hired did not become part of that employee’s
employment contract. Additionally, the codification on which Akhtar relied was drafted
by the Rank and Tenure Committee specifically to clarify both the faculty contract and the
handbook and was not a part of the contract. | |

Akhtar’s contenﬁon that thg pfesident’s statement was a “published policy” and,
therefore, part of his cbntract included a statement of the basis upon which the president
reviewed promotion and tenure cases that year. He acknowledged the importance of the
recommendation of the candidate’s department colleagues and stated: “It would be
inappropriate for me to interfere with that recorﬁmendation for other than procedﬁral
reasons except under extraordi_naly circumstances.” The court found the president’s
action in the denial I(Sf Akhtar’s tenure not to be in contradiction to his statement. He was
faced with inconsistent recommendations and a tie vote that necessitated his final
determination. Given this situation, the president asked both the dean and vice-president
to reevaluate Dr.’ Akhtar’s application excluding the student evalimtion and their

recommendations remained the same.
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The court differentiated Keiser v. State Board of Regents of Higher Education

(1981) _from this case. Dr. Keiser had been granted tenure and her propérty interest in that
tenure had clearly vested and the question to be resolved was what tenure consisted of. In
the instant case the quesﬁon was an entirely diffefent one:"whe'ther a protected right had |
vested. |

Akhtar claimed he was discriminated against because he was treated differéntly
from other tenure candidates since a different standard of expellence was applied to his
tenure evaluation than to others. The court set forth the Board of Regénts’ general
control and supervision of the Montana University System iﬁéluding the duty to appoint
both i)resident and faculty for éach institution. In turn, the president of each institution
was charged wi’th the control and management of that unit. One of the procedﬁres
maintained-ﬁnqer this authority was the tenure sysFem. Therefore, actions by the president
and the Board of Regents rég_arding tenure were-state actions and a discriminatﬁry,
application of the tenure process would be an unconstitutional denial of equal protection.

Looking at Eaétem Montana C_ol}ége"s tenure process the court noted that the
evaluation of candidates was made in three basic areas: teaching, research, and public
service. Publication was one of a number of factors cohsidered in the process.' Dean
* McRae testified that he evaluated all eight tenure candidates using the basic criteria and
developed a rank order of candidates in which Dr. Akhtar raﬁked eighth. |

The court continued that the state had a strong interest in maintainiﬁg the quality

and academic freedom of its postsecondary education system and the tenure process
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served that dual purpose. By evalpating a number of areas of performance a broad basis
of determination was provided and, therefore, absent an arbitrary or d‘isc‘:rimihatory
treatment of br. Akhtar’s tenure appiication, it could find no denial of equal protection.

Justice Morrison, joined by Justice Shea, dissented and said that President Van de
‘Wetering issuéd a memorandum containing tenure policy on May 23, 1977, stating:

By long tradition, the primary responsibility for tenure decisions must rest
with one’s colleagues in his department for they are best qualified to judge the
probationary faculty member and to assess his role in the plans for the future of the
department . . .. It would be inappropriate for me to interfere with the |
recommendation for other than procedural reasons except under extraordinary
circumstances. (Emphasis added.)

Akhtar was denied tenure although ﬁe received a favorable recommendation from
the college “rank and tenure committee.” The reéord in the case was devoid of evidence
which would constitute extraordinary circumstan.ces and under the ‘policy'artic'ulat.ed by
the president the énly basis for 'oizerriding the rank and tenure committee’s
recommendation was extraordinary circumstances. Therefore, Akhtar reasoned the court

- should have ruled in his favor and granted tenure.

A month later the court was again preseﬁted with another case 'inlf\(olving tenure
from Eastern Montana College in Léland v. Heywood (1982). James Leland was hired by
Eastern Montana College in 1966 as a non-tenured philosophy and humanities pro.fessor.
From 1968 to 1970 he took a leave of absence; without pa)}, to work on his doctorate. He
returned to Eastern.‘and wﬁs promoted to assistant professor in 1970.

In February, 1973, Leland applied to the College Rank and Tenure-Committee for

promotion to associate professor, which would entitle him to tenure. The committee
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informed him he would not, b.e recommended for the promotion because it had been made
aware he was to be recommended for a “terminal contract” at tﬁe April 1973, meeting of
the Board of Regents. A “terminal contract” was one in which the professor was hired to
teach for another scﬁool year, and then be terminated.

On the day following his aéplicgtion Leland was notified by the Chajlmqn of the
Division of Humanities .that he had recommended to the Dean of the College of Liberal
Arts that Leland not be reappointed as an assistant pfofessor, but iﬁstead be offered a
“terminal 6ontract” for the 1973-74 school year. The dean of the college informed Leland
he suppoﬁed the recommendation because Leland allegédly had been making unacceptable
advances toward fema}e_ students, had been conducting classes while under the influence
of alcohol, and had taken one of his classes to the Student Union.

Leland then \;vrote Professor Fargo, President of Eastem Moﬁmna College’s
Faculty Senate, requesting'a he.aring and a written statement of the allegatiqns of‘
misconduct which led to his term.ination. On March 6, 1973, the .requests wére presented
to the Faculty Senate; and the next day Leland wrote a letter to State Representative
Lockrem criticizing the funding of the science building at Eastem and the number of
Eastern’s administrative personnel. On April 11, 1973, Leland wés notified that the Board
of Regents had approved the offer of a “terminal contract” to him. |

'Leland requested, bpt ‘was denied, a meeﬁng with. the Board of Regents. He
received the contract under the normal procedure requiring him to sign and return it witﬁin

twenty-one days. On-April 27, 1973, his attorney requested that the Board of Regents
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~ extend the time in which Leland could accept the contract. However, the board demanded
that he immediately sign and return the contract, or it would consider the contact as
voided and terminate his employment on June 30, 1973. Later he was told that the board,
at its May 21, 1973, meeting, had terminated his employment effective June 30, i973,
because he had not signed and returned the terminal contract for 1973-74.

The opinion of the court, delivered by Justice Shea, who had dissented in the

' court’s decision in Akhtar v. Van de Wetering (1982) above; rejected Leland’s contention
that hc;, believed the Board of Regents had waived the twenty-oﬁe day ti;'ne limit for-
accepting the contract in its letter of May 7, 1973. The Regents’ letter unequivocally
stated that the contract be sigr;ed and submitted to the President qf Eastern Montana
College immediately upon receipt or his contract would be considered .as- voided.
Additionally, the letter fr(;m his attorney did not show that Leland had accepted the
offered contract and requesfed that the board extend the time in which Leland could
accept the contract.

Lelaﬁd also argued that President Heywood’s Addréss to the Faculfy at the
beginning of the 1972-73 academic year supplemented the existing rules and regulations -
on tenure. The address was given severai months afte.r Leland had signed his contract for -
the 1972-73 academic year and in it President Heywood stated that he intended to request
that the Board of Regents change the existing tenure system to the s.ystem‘ advocated by

the American Association of University Professors. The court, quoting Brown v. State

Board of Education (1963), discussed in Chapter 2, stated that college administrators have
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no authority to contract with faculty members on terms _differeﬁt than those approved by
the Board of Regents and therefore Lelaﬁd could no£ establish that the written tenure
provisions of his contract were supplemented by any orai representations of Eastern’s
administration.

Lelanc_i claimed he was entitled to tenure and that his dismissal for cause was based
on President Heywood’s oral representations. The court dismissed that claim by noting
Leland did not accept the bffered contract and he was not enﬁﬂed to rely on President
Heywood’s statements. It continued that, by law, a tenured teacher cannot be discharged
except for cause upon written charges and pursuant to certain procedures and é non-
tenured tezicher was proiected to some extent during his'one-year term. But the rules
_provided no real protection for a non-tenured teachér wh6 simply was not re-efnplbyed for
the next year. Since Leland was not tenured hé was not removed for cause; rather, he was

a non-tenured teacher who was not retained.

Libel and Slander

Small v. McRae (1982) was instituted as a result of the termination of Professor .

Aaron Small as Acting Chairman of the English Department at Eastern Montana College.
In October 1980, Robert McRae, Dean of the School Qf Liberal Art.s, terminated Small’s
chairmanship and addressed and delivered a memorandum to him as a way of notifying
him and the other departments of the change, as provided for in the collective bargaining
agreement. The termination resulted in the loss of a stipend of $900 per academic year

and $150 p-er summer session, but did not affect Small’s academic rank, tenure, base
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salary, or membership in the bargaining unit. Instead of fbllowing the grievance procedure
in the bargaining agreement Small filed a libel action against Dean McRae. |

Small contended that he Was deprived of constitutional due process because the
memorandum which led to his dismissal as cﬁailman placed in issue his good name,
reputation, horI1;)r and integrity without giving hirh notice or opportunity to be heard. The
court concluded that the governmental interest in orderly administration necessary to
‘prevent dis1upti6n of the educational process was sufficient to allow summary dismissal of
department chairmen when the requirerﬁents of due process are accommodated through
the grievance and arbitration procedure C(;ntained in the collective bargaining agreemeht.
It reasoned that the procedures gave aggrieved faculty members the opportunity to
challenge any alleged breach, misinterpretation dr improper application (‘)f the terms of the
cdlléctive bargaining agreemenf. And, although. they were not exhausted by Sma.ll, they
were available and, as such, afforded him an opportunity td be heard at a meaningful time
and in a meaningful manner.

In ruling on Small’s claim of denial of first amendment privileges; the court looked
at the memora;ldum of Dean McRae and noted that it gave as reasons for Small’s loss of
title his inadequate leadership, his failure to bring a polarized department intb a smoothér
functioning unit, the fact.that acrimony had increased within the department, his failure to

- effectively and conscientiously handle the administrative detail associated with the office,
and his failure to properly coordinate the newly instituted mass placement process for

freshman composition.
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The provision in the collective bargaining agreement which allowed the dean to

‘remove department chairmen, and implemented procedures for the selection of a new

chairman was authorized under state law. Further, the collective bargaining agreemént
provided for the procedure to transfer title to a new chairman of a unit. Therefore, the
court conclluded that the Statutory authority conferred upon the Board of Regents as well
as the collective bargaining agreement giving the dean power to remove a departmental
chairperson, made the memorandum in question an official duty subject to absolute
privilege under the statute and thérefore, he was immune from prosecution Afor libel for a
publication made in proper discharge of an official duty.

Itis interesting to compare this case with that of Keiser v. State Board of Regents
of Higher Education (1981). In both cases the pétitioner lost the chairmanship of a
department: Keiser that of Home Economics and Sm;ﬂl that of English. Also, Both lost
compensation. However, Keiser’s action was for the restoration of her salary while
Small’s was for damages for libel. It would appear that an action by Small for continuance
of his sﬁpend of $900 per academic year and $150 per summer session would have been -
accepted by .the court with the same outcome as that enjoyed by Dr. Keiser in_her sqit.
However, having chosen to sue.for damages Smail was unabl@ to prevail in his action.
Another aspect of the cases which presented itself was that of the status of the faculty at
each institution. Faculty at i(eiser’s campus, Montana State University, did not have a
collective bargaining agreement as did the professional employees at Eastern Montana

College. And, as noted by the court, the bargaining agreement contained a grievance and
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arbitration procedure which Small could have availed himself of but which was unavailable

to professors at Montana State University.

State Employees

Rippey v. Board of Trustees of Flathead Valley Community College (1984)

involved an instruc.tor at the community college whose employment was terminated at the
end of the 1982-83 academic year as part of a retrenchment plan. He requestéd payment
for the unused sick lea\"e he had accumulated. The cbllege refused claiming he was a
school teacher under Montana law and, as such, was exemptéd from the state’s sick leave
pl@. The applicable statutes which provided for the entitlement to sick leave set forth the
entitlement of employees to 'compe'nsati(;n for accumulafed sick leave and 'defined state
employees to exclude schoolteachers for this purpose. |
| Under Montana statuges; the community college legal status was a hybrid. It was
neither a high school nor an admitted part of the Unjversity System; however, it was
answerable to the Board of Regents. The legislature had put community colleges under
~ the superv.ision of the Board of Regents; the course of instruction, tuition and fees had to
be approved by the Board of Regents; part of the funding came from the state genéral
appropriations; and the ‘operating budget had to be éubmitted to tﬁe Board of Regents for
approval. The court considered all of these pfovisions as indicative that commuﬁity
college staff members v\\/ere not in a strict legal sense schoolteachers since they were
ultimatély answerabie to the Board of Reéents. The court ruled that the meaning of

schoolteachers did not encompass postsecondary education faculty, including a
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community college faculty member and, therefore, community' college educational staff
.members were state employees for. purposes of entitlement to payment for accumulated
sicic leave.

Classiﬁéation was the issue which confro;lted the court in‘ Walch v. University of
Montana '( 1986). Richard Walch was hired in May 1978, as a Maintenance
Superintendent V, Grade 16, by the University of Montana. In January 1982, the
university reorganized the Physical Plant and his position was split into ﬁvo separate
positions. As a result, Walch’s'cla:ssiﬁcation was changed to Maintenancé Superintendent
1V, Grade 15. However, his salary rerﬁﬁned exactly the same because the university had
been granted a pay plan expeption which allowed _it to use-a formula to maintain a
differential between the craft salaries. and the salaries of thé marnlagement. stﬁff in tﬁe
Phys'i'cal Plant. Walch appealed his reclassification to the Board of Pérsonnel Appeals.

After a hearing the board ordered that Walch’s classification be changed to
" Maintenance Services Manager I, grade 16, but that he continue to be paid in accordance
with the formulq designed for the ﬁmagement staff in the University of Montana’s
Physical Plant.

The university continued to pay Walch under the formula which it had been paying
him before the order of the board. In March 1984, Walch requested an interpretation of
the order from the board in which he contended that the order required the university to
pay him in accordaqce with the pay matrix for state employees under the Grade 16 lgvgl,

rather than the forfnula set up for the management staff of the i_miversity. The Board
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determined that it meant for him to be paid under the pay plan exception fonnulA, not in
accordance with the i)ay matrix for state employees.. Walch then brought hlS action in
court.

The court stated that the language of the order, although somewhaf ambiguous,
indicated that the university should pay Walch in accordance with the pay pian exception
formula designed for the management staff. In answerto Walch’s contention that the
order required adjustments in his pay th'e court continued that what the order fequired
were adjustments in his classiﬁcation titl(; and pay grade level. The court referenced the
order where it was stated that Walch could be aggrieved by a reclassiﬁc.ation»(‘)_f his
position even though his pay was not decreased. It went on to stété that classification énd
grade level assignment were major components of the classification system and changes in
these components, even‘if they did. not l‘eSl.Jlt ina changé in salary, constituted potential
bases for appeal. And, there were no guarantees of permanence for either the pay 'plan
exception or the formula by which Walch’s pay was calculated. Should either of these
variableé change, Walch’s classification title and grade level would resume being of
primary importance in the determination of his salary.

The terms of a professor’s contract were at issue in Julian v. Montana State
University (1987). Gordon Julian was a Professor of Chemistry at Montana State
Uni;rersity when he entered into an agreement dated August 9, 1984, with the university
concerning his early retirement. The agreement provided him summer appointment fo,r‘ the

three years preceding his retirement on June 30, 1987; appointed him chairman of the
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search committee to fill his vacancy; and assured him, subject to funding and need, that he
would be hired on a “one-third, temporary” basis after his retirement.

Julian was given summer appéintments for 1984 and 1985 and wés paid. He -
received his appointment for the summer of 1986 and in July 1986, he was requested to
write a dr_aft resighation letter as required by university policy. The draft was substantially
differént than the agreement of August 1984, and he was asked to resubmit a letter that
would better reflect the terrﬁs of the Augﬁst 1984 agreement. In reply, Julian requested
 clarification of the university policy and was advised that he was not guaranteed'post-
retiremenp employment, th;a Chemistry Department had been hiring temporary instructors
every year and the dep;artment would make every effprt to see that he had at least three
.years of part-time; post-retirement employment. |

During this period, the univeréity was concerned that if it paid Julian for July 1986,
it would be considered as accepting the terms of the draft letter sent by him go it stopped '
payment of his July pay. Julian made-no effort to meet or otherwise contact the uﬁiversity
and instead filed his lawsuit alleging violation of‘thg Montana Wage Protection Act.

The court dismiésed his claim ruling that the summer apbointments were intended
by both parties to be consideration in support of Julian’s promise to retire early. The head
of the Chemistry Departmen,t testified that the university did not expect any services from
him outside those normally requifed of a tenured professor, nor was he given any. All that

was expected of him was his retirement.
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The provisions of the Wage Protection Act were not applicable because no labor
was performed by Julian. His summér‘ appointments were not ordinary contracts for
services withjﬁ the meaning of the act but were the consideration supporting the
retirement contraét and could not be focused upon to the exclu'ssion of the rest of the
contract. |

Julian céntended that the university breached the contract whén they did not pay
him for his 1986 summer appointment and, because their actions touched the fundamental
purpose of the contfact, they had committed a material bfeach. The court ruled that the
facts showed that Julian returned a resignation letter éontaining terms substantially
different ‘from those in the 1984 agreement and the uhivc_arsity then requested a letter that
better reﬂéctéd the August 1984 1a_nguége and put a Hold on]J ulian’s.third contract
installment, and that the university was justified in withholding Julian’s pay until they
could-be assured he would comply with the 1984 aéreement. |

Anbther contract dispute came bef\ore the court in Sperry v. Montana State
University (1989). Ray Sperry was employed at Mpntana State University from 1965 |
through March 31, 1986, retiring as Director of Continuing Education. When he began
working the terms of his employment were govemed by a w;itte'n contract known as th-e-
“Montana. 12 Contract” which allowed employees to take an eighth quarter leéve with pay
for researcil, travel o.r any other reason approved by the Board of Regents. Employees
were réquired to work seven quaﬁers before eligibility for eighth quarter leéve accrued

and they were also allowed to accumulate two quarters, a total of six months.
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In 1967, the Board of Regents'érdered the university to terminate the Montana 12
Contract ‘and converf to a one-year contract and Sperry’s contract was so converted. HlS
annual salary was increased by $1000, which constituted a thirteen percent increase in pay
and he signed an agreement accepting the change. of contracts stating that all accumulated
eighth quarter leave had beéﬁ taken, wéiving his claim to any future eighth quarter leave.

From 1967 until his retirement in 1986, Sperry signed nineteen annual contracts
with the university, none of which mentioned any conversion compensation due which
would have arisen from the replacement of the Montana 12 Contracts with the annual
contracts as compensation for additional timé worked without leave. In 1983, he wrote a
letter to Dr. Malone, Dean of the College of Graduate Studies, to discuss early reﬁremeﬂt
and submitting a schedule requesﬁqg a salary adjustment for his last three years. The
univérsity rejected hig offer: he submitted another request and schedule stating that, if a
satisfactory aéreement was reached, he would offer a statement agreeing not to pursue a
past wage grievance.

After an agreement was feached, Sperry wrote a formal resignation letter on

| February 9, 1984, to be effective as of March 31, 1986. Oﬁc year after the agreement on
the terms of retirement, Sperry sought conversion compensation from the university iﬁ a.
letter t6 Vice President Knapp contending that at the time of the 1967 conversion, he was
offered a twenty-three percent salary increase, received a thirteen peréeni increase, and ten

percent was still due and owing as conversion compensation.
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Making short shift of his cohtlentio‘n the court ruled that Sperry’s signing of
nineteen, one-year contracts and cashing paychecks over the past nineteen yeﬁs wilthout
complaint of no conversion compensation, in combination with his acceptance of the
retirement agreement and his promise not to pursue a past wage ;grievance constituted a
complete waiver and release.

Spen"y contended that his direct supervisor i.ndica.ted his increase in pay did not .
incl_udethe conversion compensation, but promised he would receive thé additional s:;dary
increase at a later date. Montana State University contended that Sperry received a
thirteen percent increase, which included his conversion compensation, and that tﬁere was
no promise by anyone‘to pay him further incréases. The only person, other than Sperry,
who would have known of the alleged oral contract was hié direct supervisor, Robert
McCall, who died in 1971. Sperry did not bring the compensation issue to the attention of
anyone at the University until his 1985 letter to Dr. Malone, long after McCall’s death
and after he had completed the retirement agreement. Applying the equitable doctrine of
lacilesz which exists when there has been an unexplainable delay of such duraﬁon or
charactér as to render the enforcement of an asserted right‘ inecjuitable, the court agreed :

with the university that Sperry’s claim was barred.

~ Immunity to Suit

Stansbury v. Lin (1992) involved a slander action against a professor by a student.
In March 1990, Fred Stansbury appeared as a student for the first day of a sociology class

taught by Professor Ruey Lin-Lin at Eastern Montana College. Stansbury alleged that Lin
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&e,manded he leave the cla_ssroom and tha't, upon his departure from the classroom, Lin
slandered him in a thirty-minute tirade to the remaining students in the class.

In January 1991, Stansbury’s éttorney, on behalf of Stansbury, vsigned a settlel_nent
agreement in which Stansbury released Eastern Montana College and its officers,
employees and a;gents from ahy liability for any alleged siander of Stansbury by Professor
Lin which contained the following sentence:

b. Nothing herein precludes Fred Stansbury from pursing [sic] legal
recourse against Professor Ruey Lin-Lin for actions of his outside the course and
scope of employment authority of Eastern Montana College or the Montana -
University System. '

Following the execution of the settlement agreement, and the receipt of the
settlement: proQided in the agreement, Stansbury filed a slander complaint against
Professor Lin . In defense Lin argued that since Stansbury had settled the élander action
with the college, he was statutofily barred by Moﬁtana law from suing Lin as an
individual. Lin argued furthe‘r that he was individually immune from suit and he also
submitted an affidavit of the chief legal counsel to the Cdmmjssiorier of Higher Education,
which acknowledged that under the authority of law barring suit against Lin as an
individual, Lin was acting within the scope and duty of his employment at the time of the
alleged slander. Stansbury contended that Lin was acting outside the course and scope of
his employment at the time-of the alleged slander and that the state had previously
acknoWledged that fact.

The court discussed the status of Eastern Montana College and determined it was

a college run by the state of Montana and, therefore, was a governmental entity as defined
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in the Montana statutes. It then considered Section 5 of the statute covering
governmental immunization, defense, and indemnification of employees which stated:
~ Recovery againsta governmental entity under the provisions of parts 1
through 3 of this chapter constitutes a complete bar to any action or recovery of
damages by the claimant, by reason of the samé subject matter, against the
employee whose negligence or wrongful act, error, or omission or other actionable
conduct gave rise to the claim. In any such action against a governmental entity,
the employee whose conduct gave rise to the suit is immune from liability by
reasons of the same subject matter if the governmental entity acknowledges or is
bound by a judicial determination that the conduct upon which the claim is
brought arises out of the course and scope of the employee’s employment, unless

the claim constitutes an exclusion provided in (b) through (d) of subsection (6).
The court concluded that Stansbury had already obtained recovery, in the form of a
settlement from Eastern Montana College, for the same subject matter as his suit against
Lin and, therefore, the statute was a complete bar to his present lawsuit.

Stansbury’s argument that the provision in the settlement agreement affirming his
right to sue Lin personally was interpreted by the court as only precluding the settlement
agreement from cutting off Stansbury’s right to sue Lin and did not cancel the statutory
bar to this action.

As to the question of Lin’s actions being within the course and scope of his
employment, the court stated that it was immaterial because the second sentence of
Section 5, quoted above, applied. This action, which was filed after Stansbury settled with
Eastern Montana College, was not then and never has been an action against a
governmental entity and therefore the second sentence did not apply.

Justice Trieweiler dissented. He stated the evidence showed that Lin, after

ordering Siansbmy to leave the classroom, had referred to him as stupid and lazy.
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Stansbury also filed an affidavit stating that Lin had told the rest of the students in the
class that he was ignorant, obnoxious, incapable of 1¢arning, and no good as a person or a
student.

The opinion continued that the court had pfeviously held that where intentional
torts were not committed for the benefit of the employer, they wére outsiQe the course of
. employment as a matter of law and the employer could not be held vicariously liable for .
the consequences of such an act. In this case, the defamatory conduct of Lin was outside
the course of his employmént as a matter of law. Therefore, the court, ignoring all rules |
of statutory constructién, had simply concluded thaf, based on the statute, recovery could
not be had against an employee of the State based on the same subject matter for which

recovery was had against the State.

Good Faith and Fair Dealing

Farris v. Hutchinson (1992) was the only case which involved .thé Commissioner of
Higher Education. In April 1989, Carol Farris was‘ hired as a gender equity coordinator
by the Commissioner of Higher Education for a federally mandated affirmative action
program for the vocational technical éducation system in Montana. Throughout the
course of her employment she signed “three professional employment contracts” prepared -
by the Montana University System, each lastiﬁg one year and providing for non-renewal
with adequate notice. The last contract was effective between july 1, 1996, and June 30,
1991, and on FeBrua;y 5, 1991, the commissioner notified Farris that her contract would

not be renewed. This suit followed.
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Farris contended that, if shc;, could show objective manifestations of job security
beyond the term contract, she could maintain a breach of the implied covenﬁnt of good
faith and fair dealing. She argued that prior to being hired she was informed that the
cqmmissioner viev;/ed her position as a' permanent positioﬁ and that the signing of thé
yearly “teqn” contracts was merely a formality. However, the statutes on contracts
containing the Parol Evidence Rule stated: “The execution of a contract in writing,

whether the law requires it to be written or not, supersedes all the oral negotiations or

: . _ )
stipulations concerning its matter which preceded or accompanied the execution of the

instrument.”

In this case the consideration of oral negotiations bétweén the coﬁmissioner and
Farris prior to the signing of the contract was barred by the Parol Evidence Rule. The
term contracts embodied the legal agréement between Farris and the commissioner. She
signed three term contracts each for one yeariand was aware that upbn adequate notice
the contracts could be non-renewed.

Farris also contended that the personnel policies and regulations allowed the
commissioner to deprive her of the remedies available under the Wrongful Discharge From
Employment Act because the regulations and notice requirements allowed the
commissioner to Eh‘cumvent the just cause requirement under the act. The act provided
that a discharge was wrongful only if it was not for good caﬁse and the 'emplqyer violated

the express provisions of its own written personnel policy.
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The court diéposed of this argument by stating that the act itself excluded fr'om its
provision the discharge of an employee covered under certain written agreements,
including an employee covered by a written colléctive bargaining agreement or 211 written
contract of employment for a specific term. Since Farris’s contract was a written contract
for a specific term as contemplated under the act, the act was not applicable. -

Farris also argued that the commissioner, by adopting regulations which allowed
him to hire employees under specific term contracts, could escape the jhst cause
requirements imposed By the act and terminate an employee by s@mply. not entering into a
new contract. The court went on to state thét nothing in the law forbid the partiés in this

case from entering into a contract where the contract was exempted from the act and that
N 1

it had dong so in Leland v. Heywood (1982) above.

As in the Stansbury v. Lin (1993) case, there was a strong d'issent,‘ thié one by
Justice Hunt with Justice Trieweiler concurring. He felt the court’s ruling would allow an
employer to make significant oral repi‘esentatibns {0 an employee concerning the terms of -
the employment, induce the employee to sign a written contract with provisions éontrary
to the oral representations on the basis that the written con&act was only a formality, and
then completely avoid all liabiljty for the oral rﬁisrepresentations which induced the
employee fo sign the written contract in the first place. '

He set forth an exception to the Parol Evidence Rule which stated that other
qvidence of the circumstances under which the agreement was made or to which it related,

or other evidence to explain fraud, was not excluded. Whatever the situation in the
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present case, there were allegations that false representations had been made which could
only be proved by evidence extrinsic to the contract and, therefore, such c’;ifidence should
have been allowed.
Lastly, the Commissioner had contented that allowiné Farris the opportunity to

present evidenqe that oral representations were made which were contrary to the written

| éontract would be nothing short of a revolution in Montana contract law. J usticg Hunt
stated that to exclude all extrinsic oral representations in these situations on the ground
that allowing such evidence would undermine the sancﬁty and secuﬁty of written contracts
was both draconian in nature and altogether unhecessary. He felt that a decision which
protected both employefs and the sanctity of written contracts, while still allowing
employees som.e opportunity to seék redress, éould have been fashioned in this case and

should have been sought by the majority.

Teaching and Tenure

Talley v. Elathead Valley Community' College (1993) was the first of two cases
involving a seﬁes of term contracts signed between Talley, a part-time instructor, and
Flathead Valley Community Coﬂege; beginning in September of 1982 and continuing
throughout the winter term of 1989. During the winter of 1989, the community college
canceled Talley’s Religious Studies class apd reinstated it after objeciioné were raised by
Talley. Subsequently, his classes for the spﬁng term were listed but again canceled. His

classes were cut again during the summer and fall terms and he was not rehired bj/ the

community college.




110

Talley filed a complaint alleging that he was not rehired because he had spoken out
concerning polices at the community college and in retaliation for union activity. The
community college claimed that he was not rehired because of inadequate enrollment.
Talley argued that according to Montana statute he had acquired tenure. According to
him, changes in the law governing community colleges did not preclude the tenure statute
from applying to instructors at Flathead Valley Community College and the community
ccollege’s definition of teacher was incorrect. The community college argued that the
tenure statues were applicable to teachers in elementary and high school districts, but not
to part-time instructors at a community college é‘nd further that Montana had already
defined “school teacher” as excluding community college instructors. Lastly, the college
argued that the use of teacher in the tenure statue also required that a person be certified
to teach by the Department of Public Instruction and that such was not the case for
instructor at the college.

The court declared that this was a case of first impression in Montana as it had not
previously interpreted the teacher tenure statute which provided: ’

Whenever a teacher has been elected by the offer and acceptance of a
contract for the fourth consecutive year of employment by a district in a position
requiring teacher certification . . . the teacher is considered to be reelected from
year to year thereafter as a tenure teacher at the same salary and in the same or a
comparable position of employment as that provided by the last executed contract
with the teacher unless the trustees resolve by majority vote of their membership to
terminate the services of the teacher. . . .

The statute also provided:

“Teacher’ means any person, except a district superintendent, who holds a
valid Montana teacher certificate that has been issued by the superintendent of
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public instruction . . . and who is employed by the district as a member of its
instructional, superv1sory, or administrative staff.

The court noted that while it was true that the community colleges of ‘t.he State
were once under the authority of the Office of Public Instruction and were.referred to as a
School District, they have been referred to as Community College District since 1979. |
. And, in the Community College District, teaching faculty were not required to have
teaching certificates issued by the Office of Pubic Instruction, altiough other requirements
existed for employment as an instructor. It went on that the 1979 Legislature aue;npted
to clarify the statues governiné community colleges by combinmg the statut01;y gﬁidelines
concerning the community colleges into Chaptér 15 of Title 20 “Education” and provided;
Unless specifically identified in any other sections of the scﬁool laws
-prescribed in this title, community college districts are governed by the provision
of this chapter. Should there be a conflict between other requirements of this title -
and the provisions of this chapter regulating community college districts, the
" provisions of this chapter shall govern.
The court concluded that the langu'age of this chapter clearly indicated that unless |
a statute in Title 26 “Education”, not in Chapter 15, specifically noted that it applied to
community collegés, it did not ap.ply to community coﬁeges. The tenure statute was in
Chapter 4 of Title 20 and did not specifically mention community colieges; and thefefore it
did not, as argued by Flathead Valley Community College, apply to tﬁem.
The.clear meaning of the teacher tenure statute was that it applied to all teachers
whp have been certified to teach by the Superintendent of Public Education and who

taught in school districts under the authority of the Office of Public Instruction.

Instructors at a community college were not required to have certificates from the
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Superintendent and did not teach in school districts under the authority of the Office of
Public Instruction, and were not teachers as that term was defined by the legislature.
'fhe court referred to its decision in Rippey v. Flathead Valley Community College
( 1954) abo'\(e, where it held that the ordinary meaning of the word teacher did not
‘encompass higher education fachlty, includiﬁg a community collége faculty membér.
While the Rippey case dealt with sick leave compensation for faculty members at Flathead
Valley Communit& College the decision interpreted the word teacher:as it was used in the
current Title 20 definition. Both Rippey and the piain wording of the current statute
precluded any instructor at a community college in Montana from relying on the tenure
provisions. Further, trustees of community coﬁeges have been given power by the
legislature to establish the conditions of employment of their staff and instructors pursuant
to law and if the community college chose to have tenured faculty, it could establish the
conditions under which that tenure was applied. |
The court continued that community célleges were unique centélrs for learning;
they were neither high schools, nor were they part of the University System. 'Sil.nilarly,
instructors teaching at these centers were also unique. Montana law specifically
" designated that community college districts were under the control of the board of regents
and that community college trustees had the power'to set conditions of employment for
their faculties.
Talley argued that he was entitled to a reasonable expectation of the opportunity

for continuing employment and in reply the community college contended that every term
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contract signed by Talley contained the phrase: .. acceptance.of this contract confers
- no right on-the part-time faculty member to tenure, credit toward tenﬁre, or any other
permanent faculty status.” In reply, Talley argued that his 1982 contract co.ntained.this
wording b‘ut also another sentence: “but may be renewed upon the same terms by mﬁtual
‘agreement, made in writing between the .parties.” The court stated that it considefed a
similar argument in Farris v. Hﬁtchinson (1992) above, when it ruled that an agreement

- made in Qriting could not be altered except by another writing or by an executed oral
agreement and that no obligation could be implied which would result in the oblitgrz-ition
of a right expressly given under a written coﬂtract. Talley’s contract was clear and no
obligation could be inferred which would indicate an alteration of that agreement.

Talley argued that he had a property right in his position as a part-time instructor
at'the college. The court recognized that a property interest in one’s position must be
created by exist:ing-rules and regulation, state laws, or under'standi-ngs between employee
and employer. Therefore, Talley’s contract specifically precluded any property right
because it was clear and unambiguous on its face and created no expectations of
continuing employmen.t with the community college.

‘Talley argued that the community college had acted in violation of the covenant
-of good faith and fair de'aling by not hiring him back. The court answered that the
obligation of good faith and fair dealing was measured by the justiﬁable expectations of

the parties. Despite Talley’s argument that he had a reasonable expectation of continuing

employment the existence of the no-tenure phrase in his contracts was an undisputed
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material fact. Therefore, given the plain wording of his contracts, sﬁch an expectation
was not reasonable, nor was it justifiable.
| Under the facts of the case Talley had no property interest in his position because

his contract clearly prohibited it and due process under the Montana or United States
Constitution was not an issue. Further; all contracts with the community college were
successfully completed; thus, tortuous interference with a contract was not an appropriate
claim. Nor did the recprd contain evidence that other similarly situated individuals were
treated any differently than Talley in his ‘posit.'idn as a part-time instructor, precluding an
equal protection argument. The Privileges and Immunity clause of Article 4 of the United
States Consﬁtution prevented discrimination by states against non-residents; the Privilege
and Immunities Clause of the Fourteenth Amendment protects attributes of Unitéd States
citizenship; thére was no priv_il‘eges and immunities clause in the Fifth Amendment; and
therefore, any privileges and immunities argument was inappropriate. The court
concluded the only constitutional claim which had merit under Té.lley’s pleadings was the
claim of denial of free spéech according to the First Amendment to the United States
Constitution and the case was return.ed to the District Court for jury trial on this sole

issue.

Grievances

The court was presented with an arbitration issue in community colleges in Schaal

v. Flathead Valley Community College (1995). Robert C. Schaal was hired by the college

under a one;year employment contract in June of 1989. He was similarly employed the
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following year but without a formal contract. He was given a one-year formal
employment contract for the 1991-92 school year‘which contained a provision
incorporating procedures and adopted policies of Flathead Valley Community College into
the contract and-did not contain any brovisions for renewal upon e;xpiration.

In June of 1992, SchaaI was notified by President Fryett of the community college
that he would recommend to the community college’s board of trustees that they not
renew Schaal’s contracts for the 1992-93 academic year. The board of trustees, at its
June, 1992, meeting, voted as PresidentAFryett recommended.

Schaal alleged that he submitted a grievancé to the community college in the form
of a letter to President Fryett in compliance with the community college’s policy for
arbitration of grievances. He _furthef alleged that his letter was-an appropriate submission
of his grievance because the policy provided that a grievant could write his own griévance.
He also m’gued that becaﬁse President Fryett did not respond in compliance with the
policy, he was denied his right under contract to have his grievange arbitrated.

The communi.t'y collegg contended that Schaal had no ﬁght under the contract to
have his grievance arbitrated Because he did not use the grievan-ce form mandated by the
Policy. In -additioﬁ he did not pursue his grievance to the next step 'of the grievance
procedun.a and it pointed out that Schaal did nbt file a request seeking review of the
President’s d;:cision by tﬁe Board Personnel Committee. Therefore, the éommunity
college concluded the grie.vance. was assumed resolved in accordance with the its policies

and there was no obligation to arbitrate.
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The record 1-'eﬂe'cted that Schaal did n(_it utilize the grievance form required by
community college policy when he submitted his letter of grievance to President Fryett
and President Fryett’s responsé to Schaal’s letter of grievance making it clear thai he
would not suggest that Schaal be reinstated. If Schaal did not view his grievance as
resolved as this point, he should have sought review by the members of the Board
Personnel Committee in accordapce with the policy. Therefore, the community college
had no obligation to arbitrate; the ﬁonrenewal of Schaal’s contract. |

Schall claimed that the community college breached its duty of good faith and fair
dealing. He contented that the community college was under the super;/ision of the board
of regents and that the board of regents policy manual provided thét employees employed
for three years must be given six months written notice of intent not to re'nevx; their
contracts. He argued that the community college failed to follow this policy when it éavc
him only sixteen days notice that his confract would not be rénewed. Additionally, Schaal
claimed that he was a permanent employee according to the community céllege’s policy
which provided probationary employees, those employedlléss than six months7 could be
discharged without cause. He argued that beczhiuse.he had been employed for 'three years
he was a permanent employee with a reasonable expectation of continued employment.

The community college contended that Schaal had never been a probationary
employee nor a permanent employée because he was a 'contract employee and his contract
had no renewal provisio;ls. It also argued that Schaal had no reasonable expectation of

employment beyond the term of his contract and the notice requirement of the board of
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regents policy did not apply in Schaal’s case bécause the board’s policies applied only to
the Montana University System and Flathead Valley Community College was not a part of

that system.

The court.discussed Tally v. Flathead Valley Community College (1993) above,

wherein it stated that the nature anc_i extent of the obligation of good faith and fair Qealing
was measured by the justifiable ekpectations of the parties. Using this rationale, the
community college did not violate policy or breach Schaal’s employment contract when it
detemined that his contract woulq not be renewed. The nature and extend of the
obligation of good faith and fair dealing was measured by the justifiable expectation of the
parties. Since there was no basis for a reasonable expectation of continued employmen£ '
beyond the term of Schaal’s contract, the community college did not violate the covenant
Qf good faith and fair dealing.

Schaal claimed he had a property interest in his employment based on the
community college’s personnel policies, the board of regents policy providing six months
notice of nonrenewal, and the com‘munity college’s policy regarding probationa_lry versus
permanent employees and that the community college violated his right to due process |
when it dénied him the opportunity to properliy respond prior to his termination.

The community collége replied that Schaal’s right to due process was not violated
because he did not have a property interest in his employment and the court concluded
- that there was nc.) evidence of a policy which gave Schaal a right of employment after the

expiration of his employment contract. As a result, he did not have a property right in his

Y




118

employment and the college did not deprive him of property when it determined his

employment contract would not be renewed.

Constitutional Rights

The last case involving faculty and staff issues was Talley v. Flathead Valley

Community College (1995). The case involved the same parties and the same :facts that
were presented in Talley v. Flathead Valley Community College (1993) above. The sple
issue was Talley’s claim that the community college conditioned his contiﬁued
employment at the community college upon the abandonment of his position that he had a
right to continued employment, and, in so doing, violated his right to free speech.

The First Amendment protected sbeech of public employees upon métters of

public concern and, as expressed by the United States Supreme Court in Connick v. Myers .
(1983), except in the “most unusual circumstances”, it did not provide immunity for
speech coﬁceming matters only of personal interest to the public employee . Although

“most unusual circumstances” were not defined Talley argued that such circumstances

“were present here. He asserted that the elimination of his classes at the community college

was a matter of public concemn; that he spoke out publicly as well as privately about it; and

that after his last contract with the college expired, he was an ordihary public citizen and

his comments about the college were no longer subject to the threshold inquiry from

Connick.

In the present case the record did not establish that the community college’s failure

to rehire Talley was a matter of public debate or interest in the community at large. The
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record, however, did estéblish that Talley’s primary motivation for his statements was his
desire for more teaching contracts for himself. The court concluded that Talley had not
demonstrated most unusual circumstances justifying an exception‘ from the general rule set
forth in Connick and that Talley had not présented a claim of violation of his free s'peech

because his statements did not address a public interest or concern.

Summary

During the twent.y-five year period following the adoption of the Montana
Constitution of 1972 the court has been bresented a fnyn'ad bf issues for its consideration
and determination. While the majority of the cases dealt with faculty and their specific
issues, there were issues ‘brough‘t forth by members of the staffs of the various institutions,
including the community colleges.

Among the is.sues which it faced in the staff arca were tenure for non-teachers,‘

“wrongful discharge, classification, good faith and fair dealing, and contracts. Eacult'y
issues included the definition of teacher, retirement, taxation, tenure provisioné, right to
tenure, constitutional rights, consﬁtuﬁonal protections, sick leave, contracts, immunity
from sqit; due process, grievances, and property interest.

And, while the cases arose from institutions located throughout the state it is
interesting to note t;?VO items: (1) within the University System there were no cases arising
at the Western Montana College and the Northern College campuses, and (2) the only
community college which was involved in cases presented to the court was Flathead

Valley Community College.




120

Of the ten cases involving faculty, both within the University System and the
community colleges, seventy percent included issues of tenure. The cases involving
faculty. all arose on the campuses of Eastern Montana College, Flathead Valley
Community College, or Montana State University.'

It must also be noted that the court, in'deciding the cases, placed a great .err'lphasis
on its past décisions and did not overrule any of them. This is particularly interesting in
light of the fact that the University System was undergoing reorganization, the board of
regents l;ad just been created, and the community college system was being removed from
high schdol district control. Addiéionally, these institutions were undergoing change, both
within and without, as the result of new laws enacted.‘by the legislature, and the new rules,

regulations, and policies adopted as a result of the reorganization and new laws.
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CHAPTER 4
STUDENTS
Introduction

Since Montana;s/ admission to the Union in Novémber 1889, the courts have been
called upon to rénder d.e;cisions involving Students 'on only eigght occasions. The first case
did not even come before the court until 1928, and it would be forty-thre;e years before the
court woﬁld have the opportunity to rule again on a controversy involving students. And,
it was in the areé of postseconciary education that the only disputes which resulted in legal .
actions were presented to federal courts for adjudication.

Prevalent throughout the decisions entered by the courts in the controversies |
Which were presented for their consideration was the theory of “academic absentionism.”
This theory, discussed in Chapter 1, was used by thé' court to allow it to defer its judgment
to that of the academician who was thought to be more qualified to judge the
qualifications of students, their substantive rights, and their right to information.

The adoption of the Montana Constitution of 1972 was responsible for the

adoption of numerous changes within postsecondary education, affecting students’, faculty

- and staff, and control and governance of the system. This chapter will therefore look at
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student issues during two periods: those that occurred during the Constitution of 1889,

.and those that have occurred since the adoption of the Constitution of 1972.
Montana Constitution of 1889

' Arbitrary and Capricious

The court was first presented a case involving student issues in State v. Clapp
(1928). In the fall of 1924 the plaintiff, Janet T. Ingersoll, a married woman who was
twenty years old, was enrolled as a student at the university in Missoula. On January 19,
1927, President Charles H. Clapp, acting with Dean of Women Harriet R. Sedman and
Dean of Men Richard H. Jesse, as the deans’ council, suspended her and struck her name
from the roll of studenﬁ. She then requested the president to reinstate her, or grant her a
hearing, which he denied. Her petition to the Board of Education was also denied and on
April 18, 1927, she filed her action. | |

While attending the university Ingersoll and her husband, who was also a student
at the university, lived in a hoilse at which it was charged they held unchaperoned parties
attended by studeﬂts during which intoxicating liquor was served. It was further alleged
that such activity was regarded as not in 'c;onformity with the usual standards of society at
the university, or with the duties of law-abiding citizens. Ingersoil was intgrrdgated by the
Dean of Woﬁen about the allegations and she and her husband were called before the
deans’ council of the univérsity and interrogated regarding tﬁe serving of liquor at their

home and the conduct of student parties at their home. Following these meetings it was
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the unanimous judgment of the deans’ council that the general good and welfare of the
university would be promoted by their suspension.

Both the plaintiff and her husband admitted he used intoxicating liquor, and served
liquor to guests, including students who visited their home. The testimony also brought
out that the plaintiff did not drink and that she refused to provide the names of students
who frequented and drank at their house.

At a meeting of the déans’ council held on December 19, 1926, at which the
plaintiff and her husband were present, they had the opportunity to.make any statement
they desired, but they did not attempt to refute or deny any of the charges. During this
meeting a suggestion was also made thzﬁ the plaintiff’s husband had acquired the.
reputation of being the campus bootlegger. However, following tﬁeir suspension,
Piesident Clapp testified he had subsequently ascertained this belief was not true.

Ingersoll maintained she was entitled toa formal hearing upon the charges against

her, to be confronted with the witnesses who gave information against her, with the

. privilege of cross-examining them, and that she did not have the oppbrtunity to call

witnesses in her own behalf.
The court set out what was meant by a hearing in a matter such as the present one.

It stated it did not mean a hearing like that which constituted the trial of a suit, or like the

.examination of one who was charged with the commission of an offense against the law,

reasoning there was no power vested in the president of the university to compel

attendance of witnesses or to force them to testify if they were in attendance. When
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Ingersoll was called before the deans’ council, informed of the charges made against her,
given an opportunity to deny the same, and make a statement in connection therewith, she
was accorded.a éufﬁcierit hearing. ‘

Expressing the holding of other juﬁsdictions concerﬁjng “academic abstention” the
court stated that courts would not interfere with the discretion of school officials in
matters which the law had conferred to their judgment, unless thel‘fe was a clear abuse of
that discretion, or arbitrary or unlawful action. The court concluded the enforcement of
the disciplinary rules of the state ‘univer.sity Was committed to the officials thereof, and not
to the courts and upheld her suspension.

The other case presented to the court during this period was State v. Pgnfzer
(1971). James C. Bartlett applied to the University of Montaha for admission to the
School of Law class beginning in 1971. His application was aéknowledged by letter in
- which he was advised that his trahscript indicated he had not taken courses in financial
accounting and advanced English composition. He satisfied the English composition
requirement and offered to enroll at the University of Chicago in the spring quarter in a
graduate accounting course. By letter dated J anuary 28, 1972, the Sch061 of Law stated
its willingness to accept the course if he completed it with a satisfactory gréde. |

Bartletf enrolled in the course and completed it earning a grade of D; At the
University of Chicago a D grade was sufficient .to earn college credit; at the University of
Montana, in the School of Law a D was a passing gfade for courses taken at the

University.f In fact, in the School of Law, a degree would be granted if the student had
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_cbmpleted ninety semester hours in law courses with a grade poin't average of 2.0 ora C
average. |

At the time of his application, he received from the School of Law a publiéation
setting forth the provisions of the English requirement and the financial accounting
requirement which stated: “College credit in the principles of financial accounting also is
required for admission. Normally, two quarters or two semesters of accounting are
necessary to fulfill this requirement.”

On April 16, 1971, the School of Law advised Bartlett of his acéeptance and agajﬁ
. referred him to the School of Law Bulletin for the accounting- requirement. At no time, t;y
bulletin, letter, or othervs}ise, had the School of Léw explicitly stated to Bartletlt that his
accounting requirement was anything more than “college credit” earned by him, except
the reference in the letter of J aﬂumy 28, 1971, to a “satisfactory grade.”

OnJ uly 20, 1971, the School of Law advised Bartlett he would not be admitted on
the ground he had not com[;léped the accounting requirement, specifically that the grade of
D was not a “satisfactory” gradé. He appealed and his appeal was-denied.

The accounting requirement was a new ’requirement for admission to the School of
Law; 'bonseéuently, there were students in the school who were admitted without
completing the requirement. During the fall semester of 1971, the University of Montana
was offering an academic course “Accounting for Lawyers”, but it was restﬁcted to
second year lz;w students. Completion of this course woula fulfill the accounting

requirement and there was not a written requirement that students achieve a grade of C or
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better. The School of Law advised Bartlett it would consider enrolling him in the
“Accounting for Lawyers” coursé for Fhe accounﬁng requirement; howevéf,, it refused to
allow him to enroll in both the School of Law and the accounting course although second
year law students were allowed to enroll in both. Additionally, the Schpol of Law then
allowed students who were deficient in the English cémposition requirement to enroll in
an English course in the fall quarter and they were given probationary enrollment in the
School of Law at the same time.

The court referred to State v. Clapp (1928) a‘bo;/e, and ;eaffilmed its rule of
judicial nonintervention in school matters unless there was a clear abuse of discretion, or.
arbitrary or unlawful action. And, while this case concémed admi_ssion, and Clapp dealt
with suspension, the court stated its intention to use the same standard of abuse of
discretion or arbitrary action. .

The discretion to admit Bartlett hinged in this case strictly on the interpretation of
the words “satisfactory grade.” Nowhere in its catalog, by letter, or otherwise, did the
School of Law indicate what was meant by “satisfactory” grade, whether it was a credit
earning grade or a grade of C or better. While there was testimony that the common _
terminology at the university that the grade of D was not deemed “satisfactory”, but rather
was “acceptable”, the court continued that if the significance was so important as to hinge
a decision on, the significance was important enough to warrant an explariaﬁon in some

form, either by letter, publication or some other medium of communication.
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Therefore, it reasonea that to cause a qualified student, whose entry into the
School of Law would not interfere with the- educational process in any discernible fashion,
to. lose one year and the opportunity for education on the technical, unpubh'shed‘
distinction between the words “satisfactory” and ‘“‘acceptable” as applied to a,cregiit
earning grade from a recognized institution was an abuse of discretion. Accord"mgly, the
court looked beyond the rule of judicial n(;nin'texvention and ordered Bartlett admitted to

the School of Law.

Summary

During the eighty-three yeafs that the Constitution of 1889 was in effect the court
was presented with only t;)vo cases involving student issues. Interestingly, both cases, one
dealing with suspension and the other with admission, were decided using the principle of
‘facademig: absentsion.” This .principle, which established the yielding of the court’s
discretion to that of academicians would become the basis for court decisions during the

. following years.

Montana Constitution of 1972

Domiqile

County of Blaine v. Moore (1977) presented the issue of the determination of the
domicile of college students.‘ Edwin S. Moore and his wife, Marle;le, in early 1969,
moved to the ranch of Marlene’s parents located at Lodgepole, Blaine County, Montana.

In 1972, théy moved to Denver, Colorado, and in December 1972, they returned to her

\
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. parent’s ranch where they resided until September 1973, when they moved to Havre in

Hiﬂ County where they both attended Northern Montana College and reside(i in married
student housing. They returned t;) the ranch on yveekends and over Christmas vacations.
In April 1974, they moved out of married housing and transported ali their persoxial
property back to the ‘ra'nch. During the summer of 1974, Moore commuted frém the
ranch to Northern Montana College.

In Septembgr 1974, Marlene was admitted to Community Hospital in Anaconda
where she gave birth toa baby girl. Complications required that she be readmitted and
then transferred to St. James Community Hospital in Butte. Their medical expensés were
approximately $30,000 and they were v;/ithout funds to pay the medical bills. Therefore,
they filed an épplication for general assistance in Deer Lodge .County, which determined
that Blaine County was their residence and to which the applicatio‘n.was f;)rw'arded.

Aft;r addressing several of the issues raised by the parties, the court turned its
attention to the question of determining the Moore’s residence. The applicable statute
provided that financial responsibility rested in the county in which the claimant_ resided at
the end of a one year continuous residenée in Montana. After a year’s residence in

Montana, subsequent to returning from Colorado, the Moores were residing at Havre, in-

Hill Coﬁnty, attending Northern Montana College and living in the married couples

~ housing unit. However, a presumption arose that the county wherein a college or

university lies was not the resident county of the attendant students. Generally, students

travel from. the residences of their parents, attending college only during the academic




129

year, and returning to their parents’ residences on weekends, holidays and .summer breaks.
For this reason, it was customary to look to the parent’s residence in order to determine
the residen'ce of the student; Otherwise, the countyl in which the college lies would be
'unduly ‘burdened with providing for the social welfare of students.

The facts of the cés'e did not fall witﬁin the guidelines of thé presumption. The
Moores were n‘ot of the age often associated with college étudents. Furthermore, there
was an absence of the parental ties often associated with the student leaving his parents’
home to attend college. Therefore, the court had to make a determination s to the
county having the most signiﬁcaht contacts with the Moores.

It continued that the Moores resided in Blaine County for nine months prior to
their attending Northern Montana College. During their stay in Hill County, they Iretumed
to Blaine County on weekends and hoiidays to help Mrs. Moore’s parents with the ranch
work. Upon leaving Hill County, they r_etumed to Blaine Cdunty, and resided on the
ranch while continuing to help with the work. Moore commuted to Northern Montana
College where he continued his course work during the summer of 1974. Furt.her,‘Moore
testified that at all times he considered Lodgepole to be the site of his ‘permanent
residence.

The court determined that Blaine County was the coﬁnty having the r_nos;t :
significant contacts with the Moores and therefore it was financially respo'nsible'f'or their

medical bills and was considered to be the Moore’s residence.




130

Readmission

The question of arbitrary treatment arose again in Johnson v. Sullivan (1977),
another case involving the University of Montana School of Law. Sandra S. Johnson
entered the School of Law in 1973. During her third semester she received an F ir.1 the
Constitutional Law course and D’s in two other éourses and, consequently, she was
.deﬁcient by eleven éradé points z.it the end of the semester. She was excluded from the
School of Law under the applicable exclusionary rule which provided that student; with a
deficiency of six or more grade points at the end of iheir third semester were not allowed
to continue their law studies. I-ier second petition for readmission subsequent to that
exclusion was granted by the School of Law faculty, and she returned the next academic
" year. Atthe end of that year her academic performance was deficient by eight grade
points and was excluded again, this time for failure to have zi cumulative grade point
average of 2.0 and a zero grade point deficiency, at the completion of the .fourth semester.
She agéin petitioned for réadmissi'on and it was denied. She then brought this action.

The univ'ersity computed a student’s cumulative grade point average By dividing
the number of grade points earned by the number of cfedits undertaken, with four grade
~ points assigned for each credit of A, Ithree grade points for each credit of B, two grade
points for each credit of C, one grade point for each credit of D‘, and zero grade points fdr
each credit of F. Also, under the general university rule, the last grade recejved in a

repeated course replaced the prior grade.
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In the School of Law, however, a student’s cumulative grade point average was
computed on the basis of all courses for which a student had registered and received a
grade. If a grade of F was received in a School of Law éourse and the course was
reﬁeétea, botﬁ the initial F and the lést grade received were included in the computation of
the student’s cumulative grade point average.

Johnson received her failing grade in Constitational Law, a course required for
graduation from the School of Law. Therefore, she v'vas required to repeat the course, and
she received épassing grade. Howeve.r, her cumulative grade point avera{ge remained
below the 2.0 required of law students at the end of their fourth semester.

She contended that the method of computing a student’s cumulative grade point‘
average violated due brocess and denied a fair and equal application of the academic
requirements for graduation. In effect, the question was whether it was unreasonablé,
arbitrary, or capricious for the university to include both grades received for a repeated
course in its computation of a law student’s cumulative grade point average.

The ‘court discussed the objectivé of the grading system which it stated was to
provide an accurate, easily understood'meésure of academic ‘p‘erformance. And, as it
related to the School of Law’s exclusionary rule, a student’s grade point average was used
as an indication of his or her presumed fitness to continue the study of law. It also
discussed the state’s *““diploma privilege” whereby graduat;as of the School of Law could
be admitted to practice on motion; they were not necessarily required to take and pass the

state’s bar examination. Graduation from the School of Law virtually guaranteed
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admission to practice. The object of measuring performance and allowing or prec_luding a
law student’s continued study on the basis of that .perforinance was to assure that
graduates of the.SchO(T)l of Law were qualified to enter practice.

The university_ar’gued that its method of computing law students’ cumulative, grade
point ave?ages was reasonably related to the objectives of dgiermining academic
competence and the probability of pi‘ofessional competence. Johnson asserted that she
had established competence in Constitutional Law by receiving a grade of C for the course
 in her second attempt based 0;1 her interpretation of the effect of the School of Law"s
acceptance of her second petition for readmissidn followinfg her first éxclusio_n. .She
argued that by graﬁting that petition, the School of Law faculty implied that they found
the failing grade to be invalid. |

“The court found there' was no dispute that J ohnson was apprised of the rule
requiring the inclusion of the first grade received for a re’peated course in the computation
of her cumulative grave point average and that there was no dispute that the university
applied this method in its computations of the cumulative grade point average of all
students in the School of Law. As such, she had neither arbitrary action on tﬁe part of the
university nor arbitrariness on the application of the rule in its measurement of her
academic perfoﬁnancé and the state’s “diploma privilege” did not divest the university of
its discretion to set standards for the measurement of academic competence.

Johnson’s contention regarding the differing methods used to compute grade point

averages of law students and students in other disciplines was treated by the court through
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a discussion of the differences between la\y students and other university students.
Declaring that the classification was neither based on a suspect criterion such as race,
wealth, nationélity, or alienage, nor affected by a fundamental right such as the right to
vote, the right of iﬁterstate travel, or the right to freedom of speech, the court applied the
rational basis test. |

It continued that there were many practic‘gl- différéhces between the Sch601 of Law
and other schools and departments of the university. Instruction methods aﬁd examination
pro;:edures differed, as well as attendance pblicies and requirements for class preparation.
Tt was not unreasonable to classify students in this manner and the study of law was
subs.tanti;/ely different from the study of English, or forestry, or pharmacy. There was no
classification of students within the School of Law with respect to the computation of
their cumulative grade point average; all léw students who repeated a course had the first
grade received in that course included in the combutation. Therefore, there was no denial
of equal protection.

Johnson did not challenge the exclusionary standard, which provided t’hat. law
students must have a 2.0 cumu}ative grade point average at the éc;mpletion of their fourth
semester; rather, she asserted that she should have been readmitted despite her failure to
meet this standard. She did not argue that the School (;f Law faculty should be required
to either grant or deny all such petitions. She did not show or offer any proof that would .
tend to show her petition was not gi\}en the same consideration that was given to the

petition of other students similarly excluded. The court concluded that, absent any
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showing of discriminatory or arbitrary treatment by the faculty in their review of her
petition for readmission, it had to conclude her contention was groundless and her petition

was denied.

Implied Contract -

The first case involving postsecondary education issues presented to a federal

court was Peretti v. St'ate‘ of Montana (1979), filed in the United States District Court for

the District of Montana. The State of Montana maintained five vocational education
centers, one of which was in Missoula. The centers were financed by state appropriations,
which could be supplemented by county levies. In Missoula, the Board of Trustees of
Missoula County High School provided the day-td-day administration of the center, but
the overall control of the budget and the curriculum was vested in the Board of Public
Education.‘ |

In the fall of 1976 the plaintiffs enrolled in the two-year aviation technology
program offered by the Missoula center which led to a private pilot’s license and
employment in the general f;viation iﬁdﬁstry. In 1977, the legislature appropﬁated
$819,388 less than in 1975 for the vocational education centers which required
adjustments tb be made in the programs offered, and the board eliminate;d the aviati_on
technology program.

The court discussedi the relationship between a public bostseco'ndary _educational
institution and a student and presented the proposition that the relationghip was |

contractual in nature. The contract could be conceived of as one in which the student
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agreed to pay the fees, maintain a satisfactory level of ‘achievement, and observe the
school’s. rules and regulations. In return, the-school agreed to allow the student to pursue
his course of studies and be granted a diploma upon the successful completion of the
course of study. |

I‘n, Fhis case a student enrolling would know he was require_d to dedicate six
consecutive quarters-to the aviation technology' course, that any time spent short of two
years would essentially be wasted, and the center would reasonably know that a student
enrolling and spending three quarters would expect an opportunity tollpomplgte the
remaining three quarters. Accordingly, there was an implied con&aét between the Board:
of Education and the plaintiffs that, if the plaintiffs enrolled in the aviation technology
course, they would.be given anioppormnity to complete the training period of six quarters
and receive a diploma evidencing such completion. |

Such a right, arising out of an implied contract, stated the court, was within the
Fourteenth Amendment’s protection of life and property and the state could not destroy‘
the right by an act of the legislature repealing the law which formed the basis of the right.

The state argued that the court.could not entertain this action under the Eleventh
Amendment that ba&ed actions by a citizen of a state against a state in the absence of a
waiver. The court discussed Article 2, Section 18, of the Montana Coqstitution of 1972,
amended in 1‘97.4, to read: “’I_'he state, cbunties, cities, town, and all other governmental

entities shall have no immunity from suit for injury to a person or property.” It concluded
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that the language of this section constituted a waiver of immunity by the state in the case

and held that the State of Montana was liable to each of the plaintiffs for damages.

Residence Revisited
The question of a student’s residence again arose in Michels v. Department of

Social and Rehabilitation Services of the State of Montana (1980). Melanie Michels was

born in Great Falls and had lived her entire life there. In the spﬂng of -1978 she left Great .
Falls to attend Western Montana College in Dillon. While in school she returned to her
home nearly every weekend and considered Great Falls her permanent address. In the
summer of 1978 she found employment with the Gallatin National Forest ar;d in Augusl
1978, she was involved in a head-on automobile collision,and seriously injured. She was .
h_ospitalized for several Weéks and incapacitated three months. She applied for county )
" medical assistance and was denied benefits and filed this suit. Among the issues the court
was called upbn to decide was if she was 2'1 resident of.Cascade. County.for the purposés of
county medical insurance.

Referring to its decision in County of Blaine v. Moore (1977) above, the court
‘noted that Michels was born and raised in Cascade County, her parents and family lived in
Cascade County, she gave Cascade County as her permanent address, and intendeq to
reside there after she ﬁﬂished school. The fact that sﬁe accepfed temporary summer
employment in Gallati;l c.ounty did not change her place of residence. And, under the rule

established in County of Blaine 'v. Moore (1977) it was customary to look to the parents’
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.residence in order to determine the residence of the student. Therefore, she was found to

be a resident of Cascade County for the purpose of county medical assistance.

Constitutional Law

The second, and only other postsecondary education case filed in federal court was
State of Montana v. Peretti (1981) which was argued before the United States Court of
Appeals for the Ninth Circuit. The State of Montana appealed from the judgment entered
by the United States District Court for the District of Montana in Peretti v. State of
Montana (1979) above, wherein it wés found tb have violated the due process rights of
students at the Missoula Educational Center when it terminated the aviation technology
brogram in which they were enrolled without giving them a chance to finish their course of
study.

The basis of the appéal was that the Eleventh Amendment to the United States
Constitution explicitly withheld from United States courts jurisdiction over suits against a
state brought by citizens of another state or by citizens or subjects of another country.
Although the amendment did not expressly prohibit suits brought against a state by its
ow;1 citizens the United‘States Supreme Court had consistently held that an unconsenting
state is im;'nune from suits brought in federal courts l;y her own citizens as well as by -
citizens of another state. Therefore, in the absence of a waiver of Eleventh Améndment
immunity by Montana, district court jurisdiction over the case was foreclosed.

fhe district court found such a waiver in a provision of the'Montana Constitution

of 1972 which stated that: “The state, counties, cities, towns, and all other local
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governmental entities shall have no immunity from suit for injury to a person or
property . ...” The appeals court continued that a state could waive suit in its own courts
without thereby waiving its Eleventh Amendment immunity from suit in federai courts
anéi, in this case, the waiver did not extend to suits in federal court because it fouﬁd waiver
only where stated by the most express language or by such overwhelr-ning implications
from the text that would Igav'e no room for ahy other rqasonable construction and the
language of the Montana Constitution did not meet that standard.

The appeals coﬁrt also diémissed the district court’s alternate basis for its decision
'~ that a Montana statute provided that the state shall be liable on its contracts to the same
extent as a private individual under like circumstances. It stated that the conclusion could
not be supported in the face of the jurisdictional provision in the same statutory section
which granted Montana state district courts exclﬁ‘sive Jurisdiction over. any clairﬁ or
ﬂispute arising out of any express contract entered into by the State 6f ‘Montana.
Therefore, because Montana did not consent to suit in federal court, the Eleve;nth

Amendment precluded district court jurisdiction over the suit.

Award of ‘Deg' ree

Bindrim v. University of Montana (1989) was the last case involving student issues
presented to the court. Donald Bindrim enrolled at the University of Montana in
September of 1984 to pursue a Bachelor of Arts degree in Education with an emphasis in

Music. He had previously attended East Texas State University and the University of
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Texas at Arlington. He attended three quarters plus two summer session courses and
performed secondary school practice teaching in the fall of 1985.

Bindrim raised two issues for the court’s c;)nsideration. First, he asserted that tﬁe
university contradicted its own catalog ny requﬁng him to take the piano function
eiamination in order to pass Music 217, a course required for graduation. He argued that
the university catalog in effect at that time made no mention of the eXaminaﬁon asa
requirement for passing the coursé. He did not take the e).camination and received an I
(incomplete) for the course. He did not take the ex@inaﬁon .within one year of receiving
the I, and under university academic rules the I automaﬁcélly became an F.

Secondly, he asserted that university officials reneged on assurances that his
coursework from the Texas institutions wduld satisfy all of his education coursework
requirements. He contended that the School of Education told him he ﬁeeded only to ~
fulfill student teachiné requirements listed in the catalog but a Jetter sent by-th'e school to
him in 1986 stated that university records indicated he needed to take additional
educational courses in order to graduate.

Bindrim’s first claim was one of alleged breach of an implied ;:ontract with the
university. According to hirﬁ, the contract provided thaf he would receive a degreé if he
paid ﬁis tuition and satisﬁed the academic requirements found in the school’s cataldg, as
modified by the-assurances of the School of Education. ‘The court‘ ruled that he did not
fu]ﬁﬁ his duties under the contract and, therefore, he was not entitled to a degree. Under

the contract terms alleged by him, successful completion of specified courses and a
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specified number of student teaching hours were conditions precedent to receiving his
degree.' Music 217 and Music 236 were among the courses so specified, and Bindrim
failed them both. He also failed to complete the student teaching requirement.

Additionally, the alleged contract also contained the following language found in
the catalog:

The right is reserved to change any of the rules and regulations of the

University at any time, including those relating to admission, instruction, and

graduation. The right to withdraw curricula and specific courses, alter course

content, change the calendar, and to impose or increase fees similarly is reserved.

All such changes are effective at such times as the proper authorities determine -

and may apply not only to prospective students but to those who already are

enrolled in the University. ‘
There was no showing that the university abused its discretion in setting the criteria
contained in the catalog or reserving the right to change those criteria.

‘The court dealt with Bindrim’s second claim of breach of good faith and fair
dealing by stating its previous ruling that the minimal requirement for a breach of the
_covenant was arbitrary, capricious or unreasonable conduct that exceed the plainﬁff’ s
justifiable expectation of reasonableness. Bindrim’s justifiable expectation of
reasonableness was that upon fulfillment of the academic requirements set by the
university and payment of all requisite fees, he would be awarded a Bachelor of Arts
degree in Education. But the facts that emerged from all of his claims were that he was
required to complete the requirements found in the university’s catalog as modified by the

assurances given by the Scho.oli.qf Education and that he did not do so. Therefore, the

university did not breach its contract and there was no showing of an abuse of discretion
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by the University that exceeded his justifiable expectation. Accordingly, he was not

entitled to a degree.

Summary

During this period the court continued its poli;:y of refusing to substitute its
judgment for that of education offic;ials, abseht a showing‘ that their judgrﬁent was
arbitréry, capricious, or unlawful. And, for the first time, the federal courts were called
upon to enter a decision involving a postsecondary education dispute in Montana.
Ironically, the decision entered in favor of the students in the federal district court was
reversed by the federal appeals court. In four of the six actions heard by the Montana
Supreme Court, two involved the residency of students, an issue which had not been
previoqsl'y presented for adjudication; Andl, in the other two cases, involving the actions
of university édministrators, the court ruled against the students in both cases thus
cbntinuing its adherencg to the principle of “academic absteﬁtion” that it had enunciated

sixty-one years earlier.
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SUMMARY, CONCLUSIONS, AND

RECOMMENDATIONS FOR FURTHER STUDY

Summgrj_ .

It has be‘en. 108 years since Montana was admitted to the Union. During this ’
period the Montana Supreme Court-has been presented with cases involving
postsecondary education issues on 50 occésions and the federal courts for the District of
Montana have been presented with two cases. The opinions issued in these cases have
generally dealt with issues in three areas: control and g(;vernance, faculty and staff, and
students. Of the 50 cases presented for a decision to the Montana Supreme Court, 24
involved issues of control and governance, 17 involved issues of faculty and staff, and sixv
_ involved student issues. Additionally, three of the cases involved joint issués of control
and governance and faculty and staff. The two cases in which the federal courts weré.
called upon to r;ander a decision involved the same parties and issues, tﬁe only difference
being that the decision of the Federal District Court for the District of Montana was
appealed by the losing party to the Federal Circuit of Appeals for the Ninth Circuit for its
" consideration and decision. |
To summérize the ﬁndings, each research question is individué]ly discussed in the

followihg section.
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What Guided the Courts

In the cases dealing with control and govemance the Montana Supreme Court, in
addition tq the Constitution of the United States, was guided in its deliberations .by' two
Montana Constitutions, the first effective upon ;dmission to statehood in 1889 and the
second upon passage by voters of the state in 1972. Additionally, the Court was guided
by common law principles passed from English law and prior decisions of the Montana
tetritorial court and federal courts.

One of the‘dominant principles whiéh guided the Montana Supreme Court in its
deliberations was that of upholding the constitutionality of the sta'te Constitutiop.
Speaking in State v: Ricé (1906), the court declared that it was only with the gréatest
hesitation that courts would hold inoperative and invalid a provision of the state
Constitution. And, in State ex rel Jones v. Erickson (1926) , the court applied this
principle to legislative enactments and initiative measures when it declared that the
constitutionality of an act is p.rima facie presumed, and every meaning is in favor of :
upholding it. The Court wenf on to state that one of its guiding pﬁnciples was that where
two constructions are possible one of which will result in declaring an.aé't constitutional
and the other unconstitutional the court will prefer the former.

In Mills v. Stewart (1926), the court statgd ;hat another principle under which it
- operated was that the legislature’s determination that an appropriation was for a public
purpose belonged to the legislature, and the court would look favorably upon every

reasonable ;')resumption in favor of a legislative decision. The court also stated that when
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a statute was attacked as being unconstitutional, the question was not whether it was
possible to do so but whether it was posgible to uphold it.

In the cases presented to it dealing with faculty and staff the court, in addition to
_ the guiding principles enumerated above, set forth seve;ral other principles upon which it

based its opinions. In State ex rel Sullivan, v. State (1977), the court stated that the intent

of the legislature cannot be determined from the wording of any particular section or
sentence, but rather must come from a consideration of the act as a whole. The court
further stated that it would not be; bound by interpretations by administrative agencies.

On several occasions the court set out the provisions of due process that would be
required in oraer to be constitutionally sufficient under the fedéral and Montana Eill of .

| Rights. The court, in several of its decisions, annoﬁnced what it considered to be good'
faith and fair dealing between embloyees and employers.

In the earliest case déaling with students the M(;ntana Supreme Court in m
rel Ingersoll v. Clapp et. al. (1928) stated that the doctrine of “academic abstention” was
the court’s policy in such actions and that the enforcement of the disciplin@ rules of ﬁg
university is committe;d to the officials thereof, and not to the courts. Further, it stated
that the courts would not interfere with the discretion of school officials in matters Which
the law had conferred to their judgmént, unless there was a clear abusé of this discretion,
through arbitrary or unlawful action.

Forty-three years lﬁter, in State ex rel. Bartlett v Pantzer et al. (1971) the court,

[t

acting in an admissions case, as opposed to a disciplinary action, stated that while it




145
- approved generally of judicial nonintervention in admissions cases, it would still look to
whether or not there had been a clear abuse of discretion or arbitrary action. Only six
years later the court was faced with a case from a student who was dénied readmission
* and it again stated that unless the action was arbitrary or capricious, it would not find it
unreasonable.

In the only Federal District Court case' presented for a decision the judges’ opinion
§vas based on the relationship between the stﬁdent and the postsecondary educational

institution being contractual in nature.

Aspects of Postsecondary Education Affected

The earliest cases whic'h were presented to the Montana Supreme Court for its
~ decision involved actions against state officers and boards directing tl;em to release funds
or decidil;g that they had no control ovér funds for postsecondary education purposes.
The cases set state agencies, boards, elected officials, postsecondary education offi;:ials,l
the legislature, and the exéc_utive branch agains't each other in a contest for control of
postsecondary education in Montana. During the period preceding the First World War
the court’s opinions generally enforced the authority of the poétsecondary education
ofﬁcials as opposed to the interests of the other parties.

‘The support for the independence of the ¢ducation officials underwent a éhange of
direction féllowing the First World War when the co‘urt ruled in State v. BrAannon et ﬁl. |
(1929) that the Board of Education, being an executive agency whose powers and duties

were prescribed and regulated by law, was subject to legislative control. This decision,
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affecting the contro‘l and governance, faculty, and student structures of the postsecondary’
education system; which was to remain in effect until the passage of the Montana
Constitution of 1972, had profound effects. As a result of the decision the legislature’s
authority in postsecondary education to ~creat‘e positions and impose additional duties upon
university personnel was upheld.

During this same period the court ruled that the Boa£d of Education; granted the
power to manage and control the business and finances of the state educational
institutions, had the powér to do all things necessary in‘the exercise of its powers. Using

this aﬁthority the board was able to establish and collect from students building fees.and

such other fees necessary for the operation of postsecondary education. The court went
‘ on to state thﬁt those upon whom the fees v.vere to bé l(;vied and collected, the students,
were not required to be consulted, or allowed to vote, on the matter.

Several cases presented to the court were concerned witﬁ the relationship of the
Board of Education and postsecondary education faculty. In these cases the court ruled
that the regulations of the board were not onlzy for its own governance but part of each
faculty members’ contract, thus affecting their rights to tenure and reinstatement.

Using the rationale of the cases the court went on to rule that the relationship of
the Board of Education and professors being that of employer and employee was it was
contractual in nature. This led the court to conclude that thc;, Board of Education, having
the right to contract, was not exempt from suit a;ld that tﬁe courts could enforce contracts

against the board.
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In i'tg only advisory opinion involving postsecondary education the court was asked
to render its opinion with respect t.o the trust and legacy funds established by the Montana
Constitution of 1889 for the University of Montana. This opinion determined the
conditions under which the fund could sell and trade securities and allowed for the transfer
of re§ponsibﬂity for investing the trust and legacy funds. |

The Montana Constitution of 1972 created a Board of Reéents to supervise
postgecondary education, a Board of Pub]ic? Education to supervise the public school
- system, and a state Board of Education, comprised of the ﬁ‘rst two .board‘s, responsible for
long-range planning and c.oordination and evaluating policies and programs. The court,
presented with the opportunity to define the powefs of the new b;)ards, declared that the
Board of Regenﬂts language in the new constitution was much stronger-and more
. comprehensive than that of the old provision. Under the 1889 Constitution the Board of
Education’s powers were limited to thoge prescribed and regulated by law, a provision not
contained in the 1972 Constitution. Additionally, in the 1972 Constitution the Board of
Regents was given full power, responsibility, énd'authbrity to supérvise, coordinate,
manage and control the Montana University System while under the 1889 Constitution the
Board of Education was given general control and supervision of the University System.
The effect of this langh;lge was to remove the general c_on-trol of the Univer§ity System
from the legislature while retaining itsi right to appropriate funds and their accountability.
Likewise, the court continued, the legislature could not affect indirectly through the means

of line item .appr'opriations and conditions what it could not do directly. Also affected by
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this decision was the relationship of university personne}. Declaring that the Board of
Regents was the competent body for determining priorities in postsecondary education the
court went on to state that an important priority was the hiring and keeping of competent
personnel. And, within this area, control over college presidential salaries was not a minor
" matter as it dictated university personnel policy, and therefore, the legislatulre’s attempt to
set salary increases for presidents of units of the university system and for the |
Commissioner of Higher Education was unconstitutional. |

The public’s constitutional and sfatutory right uto know was determined to be
secondary to the right of privacy in the job evaluations of university presidents and closure
of the meeting at which their evaluations were discussed was necessary to protect their
privacy and uphold their expectations of pri\‘/acy.

The court’s ruling in the Suiﬁvan case had the effect of allowing credit for
out-of-state teaching service in a private university for retirement purposes. Prior to this
decision the Montana Teachers’ Retirement Board héd ruled that only cut-of-state
teaching sérvice in a public school could be credited for retirement purposes. The court’s
opinion had the effect of saying that even though an administrgtive agency had interpreted
the law in a consistent manner, the court was not bound by that inter;iretation.

In cases involving the authori'ty of a governmental agency, such as the comrﬁunity
college district board of trustees, the court has ruled that in the absence of a statute

_conferring authority to grant tenure, such. grant becomes ultra vires (beyond or without

authority) and of no force or effect. In other cases the court declared that there was no
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right to tenure in Montana. Decisions of thé court have also involved tenure and the effect
of _the due process and equal protection clauses of/ the Constitution. The court has stated
that each contract of employment was an individual contract and, therefore, had to be
looked at independently of contracts entered into by other employees of thé university.
Within the area of student actions the court has consistently upheld the right of the
university to establish the rules a;ldlregulations governing admis‘,sion, suspension,.
discipline, curriculum, and conduct mrough the application of the doctrine of “aéademic
abstention.” However, the court has on several occasions stated that this doctrine is
tempered with the admonition that there ml;st not be an abuse of discretion or arbitrary

. action on the part of the university officials in the performance of their duties. On several

occasions the court has had to rule on the domicile of students.

What Groups Were Affected

In the initial years following its admission into the Union postseconda’ry education
in Montana was submitted to a series of challenges from elected state officials in the
Executive Branch to its control and gbvemance by the Board of Education. The.se cases
involved the state treasurer; the Board of Examiners, the executivé boards of the various
units of the state university, and the State Board of Land Commissioners. The governor,
attorney general, and Superintendent of Public Instruction were also involved due to their
membership on the Board of Education, which under the provisions of the Constitution of

1889 had control of the state university. -
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On several occasions, Montana taxpayers, acting as individuals, hdve instituted
acfions before the courts which involved the levying of taxes for educational purposes, the
issuance of boﬁdé for university purposes, whether appropriations of the legislature were
for pubiic or private purposes when they involved elements of the state university, and
construction of college b1.1ildings. |
| Administrators att the varioué campuses of the university system were involved in
several of the cases when their authority to hire, grant tenure, and regulate parking was
challenged by employees and students. Both the ﬁu’bh‘c’s right to know ‘and the‘ right of
the media to reéort on university matters were submitfed\ to the court for its determination
with the result that the ’right to iﬁdividual privécy was given priority over the public’s
constitutional and statutory right to know.

Within this area of who was affected perhaps the most significant issues arose in
cases involving the legislature ;1nd its control over the go;/emance and operations of the

state university system. In the case of State v. Brannon et al. (1929), the court established

that under the Constitution of 1889, with general control and supervision of the state
university vested in the Board of Education whose powers and duties were prescribed and
regulated by law, that the board was a part of the executive department of state
~government and subject to legislative control. As a result of .this decision the legislature
Was given the power to determine the duties of university personnel, narrow or broaden
the functions of the univefsity, or any of its units, require research and experimental work7

and designate the terms of employment of 'university employees.
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The power of the legislature to control and regulate the operations of the
University System was of great concern to the members of the Constitutional Convention
of 1972. In their deliberations concerning the construction of the education articles which
were to become part of the new constitution, the memb_ers, ci'ting the court’s opinion in
the Brannon case, considered several proposals, including leaving the edupation’ provision
unchanged. However, deciding that the governance of the state university system had
. grown unworkable and needed to be free from state administrative bureauérqcy, the
members proposed to create separate boards, the Board of Public Educz;tion for the
control of elementary and secondary education and the 1.3.oard of Regents for the control
‘of postsecondary education. Under the Conétitution of 1972 the role of the legislature in
péstsecondary education has been narrowed f;om one of defining all powers and duties of
the board to only the functions of appropriations, audit, setting the length of the terms of
- the members of the boards, and assigriing additional educational institutions to the Board
of Regents.

The professoriate has been affected by .court 'deci.sions on se\./eral occasions in the
areés of tenure, regulations of the Board of Education, resignation and reinsiatement, and
the relationship of emﬁloyee and employer, along with the nature of and rights involved in
the individual contracts of employment. Addiﬁonaﬂy, the right of teachers to have their
(;ut-of-state service qualified for Mdntana retirement credit was established.

. The effects ﬁpon students of decisions of the courts were not as encompassing as

those involving other groups. The court, in its opinions on issues concerning students,
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continued to reflect the doctrine of “acédemic abstention” and declined to interfere in the
administration’s disciplinary rules. Only when the court found that the institution had
acted arbitrarily or unreasonably would it substitute its decision for that of the institution
and only in the particular case which it was considering. On sevg'ral occasions the court
was called upon to determine the domicile of students to enable them to secure benefits

from local governmental agencies granted only to individuals residing in the county.
Conclusions

The study of the decisions of the Montana Supreme Court and the f'(;deral courts .
for the District of Montana made clear tha;t postsecondary education lawis a complex and
ever-changing process. The conclusions pfesen'ted below are based upo;l the policies,
procedures, catalogues, and collective bargaining agreements which the Board of Regents
and the affected éampuses have enacted to carry c;ut the conduct of postsecondary
education in Montana.

Control and Governance under the Constitution of 1889 -

Beginning with the case of State v. Brannon et al. in 1929, and expressed in -
succeeding cases through 1975, the Montana Supreme Court had ruled that the Board of
Education, charged with managing the University System, was part of the executive
départment and that the legislature could describe the extent of the poWers and duties to
be exercised by the board. While it is true that the court was correct to reject the

argument that the board was “equal with the legislature” in its decision, it failed to
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consider whether the legislature, in designating the chairman of the Chemistry Depari:rneni
of a unit of the university as state chemist, had infringed upon the authority of the Board
of Education to control and supervise the state university. -

The court’s analysis also pfesents the problem of whether the legislature was
prescribing the powers and duties of the board, or cohtrolling and supervising the
univeisity. Arguably, the legislature’s power to prescribe t}ie alithority of tlie board did
not include the power to can}'r out these responsibilities by assigning specific duties to a
professor..

Another factor which the court‘ failed to consider was that by placing so much
empliésis on the authorit}’/ of the legislature to dictate the duties and responsibilities of the -
board it could have had the effect of i:liminatiné the clause granting the board “general
control and supervision” from the constitution. If this clziuse wés noi preseni in'the
constitution, the legisiature would have had the alithon'.ty to create a state university and
the board to administer it. However, the constitutional provision creating a state
university and providing foi its control acted as; a restraint upon the authority of the
legislature to create a state university and a board to administer it without restraint. And,
under such a situation, there would be no restraint upon thé legislature in preécribing or
even eliminating the authority of the board which it had created. |

In the case of Biown v. State Board of .Educ.ation (1963), the board’s position,
and its affirmation by the court, are open to question. The phrase “other than financial”

could be read as a modification of the terms “management” and “control” leading to the’
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conclusion that the president and faculty of the college in Billings could have been granted
authority to select teachers and employees. The real question, which was not raised‘ nor - ‘
disc_ussed by the court, went to the issue of whether the board’s authority to control
academic personnel policies was included in “the general control and supervision of the
state university . . . ” under Article XI, Sc;ction 11 of the Montana Constitution. The
boarci, by taking the positii)n it did, was harmful to its own interest. By arguing before the
court that this question was controlled by statute would seem to indicate that the board

failed to understand the nature of the grant of its authority set forth in the constitution.

Reaction of the Constitutional Convention
Recognizing the limitations of Montana’s public postsecondary education history
“before 1972, the delegates to the Constitutional Convention considered five proposals (see
Chapter 2) for the control aind governance of postsecondary education to be enacted as
part of thé new constitution. Given the history of postsecondary education-in Montana |
the framers of the new consiitution were correct in determining that it was different than
public school education in goals, curriculum, financing, control, and operation, and must
be administered accordingly. Recognizing the growing power and fearful of, a centralized,
bureaucratic state, the delegates concluded that the maintenance of the system of
postsecondary education free from_iinnec'esszily blircaucratic and political interference was
important not only to a healthy 'academic atmosphere but also to the administrative

efficiency of the post-secondary education system.
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Analysis of the convention proceedings shows that reabtion to the growing power
" of a centralized bureaucracy, the unworkability of the old system under direct legislative
control, autonomy of higher education from state government oversight, and academic
freedom, directed the delegates to declare the need for change in the leadership of
postsecondary educaﬁon.

The analysis-also shows that the delegates determined that legislative cdntrol had
" not worked apd, accordingly, they drafted provisions for incorporation‘ into the new
constitution creating two boards to manage education in Moﬁtana, the Board of Public
Education to manage the public school system and the Board of Regents to direct and
control postsecondary education. The result of the new constitutional provisions was to
transform the Board of Regents from a purely legislative creation éo a constitutional

department and severely limited the role of the legislature in higher education.

Control and Governance undér the Constitution of 1972

The Board of Regents, as a constitutionally egtablished, autonomous
postsecondary éducation board, seems to have greater legal stability and certainty than the
Board of Education operating under the Constitution of 1889. Since 1972 there has been |
only one case related to the i)oard’s power and authority. The court declared that the
principle of regent independence was definitely intended by the drafters of the 1972
Montana Constitution and that the legislature’s role in higher education had been

narrowed from one of defining all powers and duties of the board to only the functions of
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appropriation, audit, setting by statute the terms of office of members of the board and

assigning additional educational institutions to the control of the board.

Policies of the Board of Regents

The Board of Regents is discharging its constitutional responsibilities through the
policies which it had adopted énd administration rules and regulations established at .
various levels. The Regents’ policies, cover the major functional areas of goveménce and
organization, academic affairs, personnel, compensation, research and public service,
financial affairs, physical plaﬁL student affairs, planning and privatp institutions, and
athletics. Each major area incorporates applicable sﬁtutow authority, applicable judiciall
_ interpretation and attorneys’ general opinions, board policy, definitions, procedures,

forms, and the history of the policy.

Administrétion, Teaching and Tenure

The review of the Policies ar;d Procedures of the Board of Regents for the

" Montana University System reveals the impact of decisions of the Montana Supreme
Court upon these policies. The decision in Keiser v. State Board of Re‘gents was
announced by the court on May 1, 1981:. On June'26, 1981, the Regents amendedl the
policy to counter the effects of that decision. Specifically, the new policy stated that
persons performing administrative fun&:tiong serve in those éapacities at the aiscreﬁon of
the president and may I:;e removed at any time.b Further, the pdlicy went on tq state that

faculty who were appointed to administrative positions did not have tenured status with
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respect to these positions, the salary of the position, the term (Academic Year or Fiscal

Year) of the contract, or any other provisions of the perquisites of that administrative

position. As a further reaction to the Keiser ruling the policy was changed to state

“specifically that, if a person removed from an administrative position has tenure in an

academic position, they will be employed under the same conditions and contractual terms
as other tenured faculty and their salary will be determined by negotiations between the
facuity member and the president. The effect of this i)olicy is to negate the decision of the
court in the Keiser case qoncerning the contract terms of tenured faculty leaving an |
administrative position. The policy dictates the negotiation of a new contract if the faculty
member is to remain in an academic position without regard to the previous contract
negotiated in the administrative bosition.

The Montana Supreme Court has, in all of the tenure cases presented to it for
determination, emphatically stated that there.is no constitutional or statutory right to
tenure for professionals in the state University System. These rulings meaﬁ that the

faculty member must look to the institution and the contract under which he or she is

_employed to determine his or her rights. |

Reflecting the court’s decision in the iine of cases involving tenure, tenure rights,'
and tenure eligibility at Flathead Valley Community College, the provisions of the

Collective Bargaining Agreement between the Board of Trustees of the cbllege and the

College Education Association specifically provide that the tenure provisions of the

contract were negotiated with the understanding that the statutory tenure provisions were

£
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not applicable to cbmmunity colleges. Used in conjunction with the Board of Regents
Policy and Procedure Manual which sets forth the qualifications for teachers at the

College, the parties have jointly arrivéd a.t a definition of a teacher, what qualifications are
needed tonteach in the various areas of the collegé, and established the tenure provisions to

avoid costly, repetitive, and time-consuming litigation involving the same issues.

Grievances and Due Process

The Montana Supreme Court in the.cases im)olving faculty and pefsonnel which it
has been presented has upheld the proéedural due process involved in the grievance and
arbitration procedures'of the educational institutions and the Board of Regents. These
procedures are contained in the'Collective Bargaining Agreements of Flﬁthead Valley
Community College, Montana State University-Billings, and &1e University of Montana-

Missoula, the Faculty Handbook of Montana State University-Bozeman, the Policy
Manual of the Board of Trustees of Flathead Valley Community College and the Policy

and Procedures Manual of the Board of Regénts. Taken together, they form a
comprehensive, cohesive, and inclusive process for the submission, clariﬁcatiop,
presentation, and decision of issues involving faculty and staff employed in postsécondary

" education in Montana.

The Court and Students
In cases concerning college students the Montana Supreme Court has determined '

that courts would riot interfere with the discretion of school officials in matters which the
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law had conferred to their judgment, unless there was a clear abuse of that discretion.
This policy of judicial nonintervention includes the areas of discipline, admission, and

graduation. This rule is in accord with the rule enunciated by the United States Supreme

Court in Regents of the Upiversitv of Michigan v. Ewing (1985), 474 U.S. 214.

Students and Due Process
In the 1960’s the doctrine of “in loco parentis” began to give way to constitutional
provisions. Reflecting this change in relationships the conduct codes of the Montana
postsecondary education institut‘ions were redrafted to include specific rights of due
process and the administration of stﬁdent discipline. The codes specified the rights of the
\accused to inélude those which are included in the U. S. Constitution Bill of Rights, the
standards of conduct, disciplinary sanctions that could be applied, disciplinary procedures,
and the rights of appeal.
The .appeal rights of students have been recognized and, upon the conclusion of
~ the disciplinafy procedure contained in the student conduct codes, the student may éppeal
to the Commissioner of Higher Education and the Commissioner’s decision may be

appealed to the Board of Regents.

Recommendations for Further Study

.Montana District Court Decisions
This study has reviewed the decisions of the Montana Supreme Court and the

Federal Courts for the District of Montana. However, within the Montana judicial system
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there are decisiqns wﬁich have affected postsecondary education in Montana that have
been entered by the district courts located throughout the state. The impact of these
decisions, while only effective within the judicial districts in which they were entered,’
nevertheless have an immense effect on the institutions located within the judicial districts.
What decisions involving higher education were entered by these courts? Who were the
parties involved?' What were the issues? What was the decision? What was the effect of
the (iecision? The investigation should look into the judicial districts thch have campuses
of postsecondary education located within their jurisdictioﬁ. These should inclﬁde |
Yellowstone County for Montana State University-Billings and the Billings College of
Vocational Technology; Gallétin County for Montan; State University-Bozeman; Butte-‘
Silver Bow County for Montana College of Mineral Science and Technology of the -
Uﬁiversity of M01I1tana and the Butte College'of Vocational Technology; Missoula County
for the Universi;y of Montana—Miésoula and the Missoula College of Vocational
Technology‘; Lewis and Clark County for the Helena College of Vocational Technology;

| Cascade County for the Great Falls College of Vocational TechnoIng; Hill County for
Montana State University-Northern; Beaverhead Coqntsr for Western Montana College of
the University of Montana; Dawson County for Dawson Community College; Custer
County fqr Miles Community College; and Flathead County for Flathead Valiey-

Community College.
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Effect of Federal and State Regulations

The role of the federal government in postsecondary educgtion is becoming more
and more peﬁ%ive. The lack of a provision goveming posﬁecondwy education in the
Constitption of the United States has not prevented the federal government from
increasingly, and decisively, affecting‘ the conduct of postsecondary education. What are
the federal regulations in effect? What is their effect upon the judicial systems and
postsecondary education? What areas of postsecondary education are affected? More
and more, state go‘ve;'nments are undertaking the msks of I_nanagihg the implementation of
federal regulations through state agencies. Affirmative action, equal employment
opportunity, fair housing, and disability legislation are bﬁt a few of the federal programs
for which monitoring, compliance, and enforcement have been delegated to the states.
These regulati'ons aré enforced by dgencies whose decisions, unless overturned by a court,
" have the force of law. How have state regulations affected postseconglajy education?
What ar‘eas of postsecondary education have been affected? yVho has been affected? In

what light have the courts looked at these regulatory agencies?
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