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Abstract:

The purpose of this study was to provide a better understanding of the school district immunity
doctrine by showing the development of the doctrine from earliest times to present and its development
in American law as applied to education and its educational implication.

Four main procedures used in the investigation were: (1) The use of legal textbooks for tracing the
development of the immunity doctrine from earliest times to present. (2) The use of cases for tracing
and discovering the development and present status of the immunity doctrine. (3) An examination of
cases and legal writings from 1812 to the present to discover, if possible, trends with educational
implication. (4) The study of cases to see if there was a clue for a plan to be made that would give
protection to the school district, district employees, and student.

Sovereign immunity was the legal doctrine of the English common law that held that the king or state
could not be sued for the torts (wrongs) of its servants. This doctrine was later applied to municipalities
and school districts and is commonly called the immunity doctrine. This doctrine was first applied to
municipalities in Russell v. Men of Devon, 100 Eng. Rep. 359 (1788), an English case. In 1812 the
doctrine was applied to municipalities in an American court when the Russell case was used in Mower
v. Inhabitants of Leicester, 9 Mass. 247, by the Massachusetts Supreme Court. The doctrine was
regularly appled to school districts by American courts until the early twentieth century when there was
a trend to modify the doctrine by state courts and legislatures. By the 1950's and 1960's this trend has
grown so that there was much confusion concerning what had been a long time rule of law; that is the
school district immunity doctrine.

The following conclusions were made: (1) The school district immunity doctrine is a common law
doctrine extending the sovereign immunity of the state to school districts. (2) The present status of the
doctrine is confused. (3) There is a trend toward modification but the majority of the states still adhere
to the doctrine. (4) Many state courts adhere to the doctrine because they feel the legislatures should
change the law. (5) It was concluded that some change was needed to unify the doctrine.

It was recommended that a model law be drawn that would make clear the status of the immunity
doctrine, provide for the purchase of liability insurance by school districts to protect school funds, and
provide fast and equitable relief from tort losses for the victims of school accidents.
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ABSTRACT

The purpose of this study was to provide a better understanding of
the school district immunity doctrine by showing the development of the
doctrine from earliest times to present and its development in American
law as applied to education and its educational implication.

, Four main procedures used in the investigation were: (1) The use
of legal textbooks for tracing the development of the Immunity doctrine
from earliest times to present. (2) The use of cases for tracing and dis-
covering the development and present status of the immunity doctrine. (3)
An examination of cases and legal writings from 1812 to the present to dis-
cover, if possible, trends with educational implication. (&) The study -
of cases to see if there was a clue for a plan to be made that would give
protection to the school district, district employees, and student.

Sovereign immunity was the legal doctrine of the English common law
that held that the king or state could not be.sued for the torts (wrongs)
of its servants. This doctrine was later applied to municipalities and
school districts and is commonly called the immunity doctrine. This
doctrine was first applied to municipalities in Russell v. Men of Devon,
100 Eng. Rep. 359 (1788), an.English case. In 1812 the doctrine was
applied to municipalities in an American court when the Russell case was
used in Mower v. Inhabitants of Leicester, 9 Mass. 247, by the
Massachusetts Supreme Court. The doctrine. was regularly appled to school
districts by American courts until the early twentieth century when there
was a trend to modify the doctrine by state courts and legislatures. By
the 1950's and 1960's this trend has grown so that there was much confu-
sion concerning what had been a long time rule of law; that is the school
district immunity doctrine. '

The following conclusions were made: (1) The school district
immunity doctrine is a common law doctrine extending the sovereign immu-
nity of the state to school districts. (2) The present status of the
doctrine is confused. (3) There is a trend toward modification but the
majority of the states still adhere to the doctrine. (%) Many state
courts adhere to the doctrine because they feel the legislatures should
change the law. (5) It was concluded that some change was needed to
unify the doctrine,

It was recommended that a model law be drawn that would make
clear the status of the immunity doctrine, provide for the purchase of
liability insurance by school districts to protect school funds, and
provide fast and equitable relief from tort losses for the victims of
school accidents.




CHAPTER I

* INTRODUCTION

In spite of the fact that the immunity doctrine has been estab-
lished in this country for years, cases in this area are becoming more and

more numerous every year. The general rule as fixed by judges and textbook

.writers and reported by Hamilton is that: "Since school districts are

instrumentalities of the state, and the s?ate-is immune frém suit unless
it consents, the state‘s immunity extends to the district."l - The immunity
doctrine refers to the field of law called tort. A tort is a civil wrong
caused by negligence for which damages may be collected. For instance,
if a person slips on a slippery floor this might be a tort if the owner
responsible was negligent. School‘distpicts can not be suéd for such
negligent acts because, as organs of the state, they can not be sued.
This is called.the immunity from tort dqgtring, ér simply, the immunity
doctrine. | |

There is at the ppesént time great .concern about the immunity
doctrine. The general rule as stated boldly in case after case does not
seem difficult. The doctrine is well known and is the law ip most states.
Why, then, is there great concern?

The reason is that the doctrine is in'the process of change. This
change is what makes this whole subject complicated. When any long estab-
lished doctrine in the field of la& is changed, there is, by the Qery

nature of change, confusion. This remains until another doctrine takes

lBiweekly School Law Letter, R. R. Hamilton, Editor, March 1, 1954.
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its place. If the chénge is desirable and acceptable, a new doctrine is
developed and the confusion ends. Sometimes this process of change is long
and years are required to establish a new doctrine. Lawyers do not like
the uncertainty caused by change. The nature of law makes }t highly desir-
able that certain guide lings be kept so that lawyers know where they
stand. If lawyers become confused, the plight of the layman who is trying
to make sense out. of the doctrine is critical.

The doctrine now is being changed by several different processes.

In some sitates, most notably California and Washington, the change was

made by legislative action backed by the courts. 1In otﬁer sfates, Illinois
for instance, courts have taken action.oﬁ‘their own and madé changes in the
doctrine. Some Législatures have been. réluctant to see.courts act on the
doctrine and have taken action to prevent such a move. Minnesota is a

good example of this sort of action. Other states have alloweéd school
districts to purchase liability insﬁfance and be liable for the amount of
the insurance. Still other states have taken the immunity doctrine off
for certain actions but left it operative for others.

It has not been only the reluctance of some legislaturés to take
action on this doctrine that has caused confusion; there haé been much
confusion in its application. Some courts have divided the functions of
school districts into‘two parts, governmental and proprietary. The line
between the two types of functions are far from clear, and courts often
are in complete disagreement as to what is proprietary and what is go%ern—
mental. Courts that try to follow this rule in applying the immunity

doctrine have hald that when the school was engaged in its governmental
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functions it was immune from lawsults resulting from negligent actions
of its employees, but when it was engaged in strictly proprietary func=
tions there was no immunity and reguiar rules of tort law took over.

There can be no doubt that changes are occurring in the immunity
doctrine., Legal concepts, which can rise to a very high philosophical
level, do not change quickly. Case after‘case is decided today on the
basis of the immunity doctrine without any apparent change in the atti-
tude of the court. This is because of the ancient doctrine of stare
decisis. This doctrine means the court will stand by decided cases, keep
precedents, and maintain former adjudications. This doctrine rests firm-
ly on the principle that the law by which men are governed should be
fixed, definite, and known; and fhat when the law is declared byta—cgnrf
of competent jurisdiction authorized to construe it, this éhould, in
the absence of error or mistake, be the law. This is not to say that
this doctrine is slavishly adhered to. If it were there would be no
changes in the law. Tﬁe law woula be static. It does mean, however,
that court-made law does mot and will not change as rapidly:as other
fields of human endeavor.

In California the immunity doctrine has been expressly abrogated’
by statute. In Washington it has been abrogated to.a certain exfent by
broad interpretation of a statute that was rather vague in some of its
language and was rather sweeping in the scope of its application. New
York has abpogatéd the doctrine by varioué éaurf actions which step by

step were completed by the decision in Domino v. Mercuria, 234 N. Y. S.,
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2d 1011, (1962), which ended the doetrine.? Before this decision was
reached in an Appellate Division of the Supreme Court of New York, lia-
pility had been limited to damages caused by the negligent school boards
and had not been extended to the negligent acts of district employees
such as teachers., Under this case eﬁployees of school dist?icts are
also held liable and unless this casé is reversed by the New York Court
of Appeals, the immunity doctrine is void in the state of New York.3

In addition to Califormia, New Yofk, and Washington, a few cther

states have modified the immunity rule. Alabama has created a State

" Board of Adjustment to consider claims for damages done by ithe state or

any of its agencies, commissions, boards, institutions or departments.
In Mississippi, no more than $5,000, exclusive of court costs,

may be recovered by a school pupil for accident or injury resulting from

the negligent operation of any school bus.>

In North Carclina, the State Industrial Commission was constituted
a court by statute for the purpose of hearing and passing upon fort claims
against the State Board of Educ¢ation, the Stafe Highway Commission, and
all other departments, institutions and agenciesg 6f the state.b

In some-states_the-immﬁnity rule may be modified by -indirect actison:

21bid., Vol. XIII No. 11, August 1, 1963.
8Ibid. p. 2.

4Robert R. Hamilton and Paul R. Mort, The Law and Public Education,
p. 206,

SIbid. p. 207.

61bid. p. 209.
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through the‘operation of what have come to be called "save harmless"
stafutés. Laws of this type either authorize or require school districts
to defend at district expense suits which are or may bg br?ught against
teachers as a result of damages caused by their allegedly negligent acts.
Under laws of this type districts also are required to pay any judgment
which may be rendered_againét thém and for the cost of defending the
action. Among states having such statutes are Connecticut, New Jersey,
and Wyoming.7

However, the most dramatic changes in the immunity doctrine are
found.in the few but important cases that have completely abrogated it.
The first case in this series was Molitor v. Kaneland Community Unit
District No. 302 which is cited as 163 N.E. 2d ég. This Illinois case
abrogated fhe immunity doctrine without any thought for legislative action.
This case was followed by Holytz v. City of Milwaukee, 115 N.W. 24 218,
where the Supreme Court of Wisconsin expressly abrogated the doctrine.
In Spanel v. Mounds School District No. 621, 118 N.W. 2d 279 (1962) the
doctrine was abrogated in the state of Minnesota. The Minnesota case
wasvoverruled by the legislature in 1963 and district immunity was
restored.

The effect of the immunity doctrine on education has been very
difficult to determine. The head of an educational institution does not
set up his curriculum with the view in mind that he or the district

might be sued. However, in areas where the cases have been decided, and

7Ibid. p. 289.
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more and more school cases are going to court, education has been affected
trémendously. |

Schools are getting larger and larger and activities such as ath-
letics, school lunch programs, bussing children longer and longer dis-
tanées, field trips; concerts and related school functions are becoming
more and more complicated and as a result schools are being brought into
the legal arena more and more. They are expected to do things today that
would have been unbeiievable even a few years ago. With' the increase in
any human activity the chances of an accident increases. Along with the -
growing incidences of tort liability in other walks of life, more and more
school cases are coming to court involving both personnel and districts.
People in the United States are becoming more aware of their legal rights
in the fields.of law inclﬁding tort law. They can, and indeed should,
assume that their children are well-supervised at school; that they are in
a safe environment. When a tragic situation arises and the shocked parent
finds his child has not been safe, he wants to find out why,and seeks a
. legal remedy.

As cases come before fhe courts throughout the nation, more changes
are bound to be made. As these changes occur, school qistricts have to
?ccommodate themselves to the decisions of the courts...California is the
only state that has held school districts completely liable by action of
the state legislature, and the resulting changes in the running of schools
in California have been tremendous. These have been mainly in the extra
care taken to_make sufe that the students are protected from the negli=z

~gence .of the school district-and/or their employees.
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Very few school men have taken'the possibility of legal action
into consideration in preparing their school curriculums for the simple
fact that this possibility seldom, if éver, arose. Today this situation
has changed dramatically.
| To.sum up the situation that faces the school men and women
today the following statement can be made. Schools are getfing larger
and activities, such as field trips, bussing‘school.children long dis-
tances, school lunch programs and other related school programs, are be~
coming more and more complex and the possibility of accidents involving
district employees and the consequent possible legal action hecomes: more
than a mere freakish occurrence. Possibie legal action becomes: a fact of
life. No longer can school administrators assume that school district
immunity wiil always be the law as this law is in the process of change.

Chances for accidents are greatly increased in schools because
they are getting larger and the activites are more varied and complicated.
Because of this fact, school men can easily find themselves and their
school districts involved ‘in lawsuits as a result of an alleged tort
committed by the district or one of its employees. For these reasons it
was felt that a study should be made that Qould give a better understandf‘f
ing of the immunity doctrine, its status, and its impiications‘for the

school administrators.

Purpose of This Study
The purpose of ‘this study was to provide a basis for a better under-

standing by the schoolman of the immunity doctrine by: (1) showing how

~
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the immunity doctrine evolved from the Anglo-American common law from the
earliest times to the present, (2) showing its development in American law
as specifically applied to American eduCgtion, and (3) determining the
trends in the direction the immunity éoétrine might take with‘atteﬁtion as

to the implication for the future of American education.

Procedures

The procedures used in this study were the usual investigative ones
used in the field of law. They have invol@ed ﬁhe use of legal textbooké,
the study of the work of experts in the field of school law, and the study
.of cases showing the trends with implications for the future operation of
educational systems in the United States. The four procedures used ﬁay
be summed up in the following four propositions:

1. The use of legal textbooks and cases for tracing the develep-
ment of the immunity doctrine from ancient times to the present. Only
by following the evolutiocn of the imﬁunity doctrine can the interested
person understand its present status.

2. The use of cases for tracing the development and present sta-
tus of the immunity doctrine in the United'Stateé.

3. An examination of cases and legai writing from 1812 to the
present time, but with more emphasis on cases since the early 1950's, for
the purpose of discovering frends that might have important implications
for educational planning in the United States.

4, A study of the trends of the cases concerning the immunity

doctrine to find a clue that might enable a plan to be made that would
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give protection to the school district, district employees, and more
.éspecially the student.
| To enaﬁle the educator to understand better the immunity doctrine,
the second chaptér.reviews the development of thé common law and fhe
beginnings of tge immunity doctrine in Great. Britain and the United

States.




CHAPTER II

HISTORICAL DEVELOPMENT OF THE IMMUNITY DOCTRINE

The immunity doctrine had its beginnings in early English history.
Whén.law was in its infancy all wrongs were private and were dealt with
by the family'of the person wronged. Everyone in those days belonged to
a family. If by some freak of chanqe he did not beldng t6 a family he was
in actuality a '"non-person." Naturally feuds were common and the most
powerful families always made their will prevail. With rise of powerful
kings wrongs becamé divided into two categories: pmublic -an¢ private.
wrongs. Public wrongs were deemed to be‘wrongs against the king and pun-
ishable by his judges in courts set up for this purpose., Private wrongs
eventually went into‘thé king's court and became known as "torts" or
"wrongé." The customs of the communities and the rules laid down by
judges in court cases became generally recognized as the basis for decid-
ing cases. These customs and rules became known as the '"common law,"
This study has been concerned with the immunity doctrine. This doctrine
is a common law doctrine applied in the field of tort law. It would be
wise for the reader to keep in mind the general dgfinition of a tort.l
_' Progser defines a tort as follows: "A tort is a civil wrong,

other than a breach of contract, for which the court will provide a

remedy in the form of an action for damages."2 This is the general

lFor the development of this chapter the writer has made extensive
use of Radin on Anglo-American Legal History, West Publishing Co., St.
Paul, Minn. and Hall, James Parker, American Law and Procedure, Vol. I.

2Prosser, William L., Handbook of the Law of Torts, p. 2.
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definition usually given for a tort énd is accurate enough for the purpose
of this study.3 However, the field of torts is a large and technical’ |
fie;d of. law, and‘no‘sipgle~definition has been' Found that?would cover
all aspects of this body of law.

For the reader who wishes a more comprehensive understanding of the
law of torts, any of the géneral texts listed in the bibliography will be
of value.& The "field of torts" is only a particular area under the
general mass of principles, legislation, court decisions, and customs
that we call law.

As defined by the Random House Dictionary of the English Language,

law is "...the principles and regulations established by a government and
applicable to a people, within the form of legislation or of custom and
policies recognized and enforced by judicial decisions." This is a good
definition as it defines law as not only regulations established by a
- government but also as regulations established by custom. To put it
another way, law is a rule of human conduct enforced by the state.

The reason this definition is given and. will be the one used in
this study is that the term law is used for many different things. We
speak of economic lawé, laws of nature, laws of God, moral laws, laws of

logic, as well as the laws of man.5 The law that concerns this study is

SFor legal terms pléase see the Glossary of Legal Terms, Appendix
D. -at the end of this study.

¥Professor Prosser's Handbook of the Law of Torts gives a compre-
hensive overview of the law of torts and is considered a classic in this
field. ’

5Ha].l, op. cit. p. xxii.

e
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the Anglo-American common law which is the law of man.
To explore the development of the common law and hence of the

immunity doctrine, one must first look into Anglo-American legal history.

Common Law Development in England

Of the two great systems of law belonging to the civilized world,
that is Roman or civil law and the English common law, the most ancient is
Roman law. It was a very highly developed.form of law well adapted to a
civilized community interested in progress and justice. When the Roman
Empire fell‘to pieces'in the middle ages under the attacks of less civi-
lized neighbors, the barbarian tribes adopted to a degree the Roman law.
Napoleon adapted the Roman law in his Code Napoleon and in this form
.Roman law has become, in general, the law of continental Europe. All of
the states in the Union, with the exception of Louisiana, have based their
law upon the Anglo—American common law. Other countries that are English
in origin have also adopted the English common law.

Early'Influences Affecting English Law. Although Rome conquered

the island of Britain in the first century of our era and held it in a
high degree of civilization for about three hundred years, very little of
Roman law, or, indeed, Roman civilization lasted for very long. This was
due to the invasions of the Jutes, Anglos and Saxons. The contest between
the British and the invaders was so bitter that the former Qere almost
exterminafed, and with them perished the ancient British laws and customs
as well as the veneer of Roman civilization. For this reason, English law

from the time of the Anglo-~Saxon conquest developed quite free from the
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Roman influences that so thoroughly displaced the Teutonic laws of the
conéuering Northmen of the continent. Whatever influence Roman law had
upon the English system came at a much later date.®

For two and a half centuries after the conqﬁest of Britain, about
700 A.D., the Teutonic invaders were divided into a number of rival war-
ring kingdons. At first seven such petty kingdoms emerged, later dimin-
" ished to three, and finally united into the single kingdom of Wessex in
828, About this time the Danes began to harry the kingdom by coming in
private ships from the Scandinavian peninsulas; and, after a struggle of
varying fortunes, the Danes became rulers of England in 1013.7

The Anglo-Saxons and their kinsmen were a fierce, independent,
liberty loving people, not £eadily subjecting themﬁelves to any cen-
tralized government. fhis téndency toward separation was iﬁcréased by
the strife between their kingdoms in Britain. The whole Anglo-Saxon and
Danish period was marked by the growth of an immense variety of local
customs in England that had some similarity but which prevented the
formation of a true national law. A comnsiderable humber of collections
of laws of %he various kingdoms at different times have come down to us.

The eafliest of these, the law of Ethelbert, king of Kent, was
" put in writing about the year 600; and most of the important rulers

between then and the Norman Conquest of 1066 also published sets of laws

in their names such as the laws of Inne, Offa, Alfred, Edward the Elder,

6Radin, op, cit. pp. 1-2.

THal1, op. cit. p. xxii
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and the Danish King Canute.B

These written laws did not deal much with matters of private right
except- in instances of preéervation of the peace. Private feuds were
frequent, and legislation strove to compel the acceptance of money damages
in place of private vengeance. Private law doubtless depended largely
upon local custom.® |

Gradually,decentralization of the law gave way to a more'central—
ized application of the law, and private:rights began to find a place in
the written laws. Thege slow reforms led to the rise of the great Anglo-
Norman Kings who gave much .attention to the centralization of the'law.

" To summarize the affect of early influences on Engliéh law ;t can

be said that English law developed independently of Roman law and civili-
zation; and that local customs gradually gave way to centralization which

in turn led to the great reforms of the Norman kings.

Great Legal Reforms of the Anglo-Norman Kings. Immediately after

the Norman Conquest of 1066, the Normans introduced a centralized adminis-
tration over fiscal, military,)and jﬁdicial matters very foreign to Ahglo-..
Saxon rule. The feudal system was greatly strengthened and elaborated by
the Normans. The confiscation of estates made by King William enabled |
him to make grants of land to his followers upon terms binding them into
a compact feudal organization. Commissioners were sent out to find the

exact value of the conquered lands and to claim revenue for the crown.

BIbidf p. xxiii.

Radin, op. eit. p. 107.
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These particulars are recorded in the famous Doﬁesday Book.19 Even the
church and its holdings were made dependent upon the crown. English laws
and customs were respected and confirmed even though the local courts were
subjected to the jurisdiction of the kiné’s courts. which heard appeals
from them. This naturally tended toward unification of the law.

The first truly great English legislator was Henry II. In 1154
he became king of England and ruled for thirty-five yea;s. This most
interesting man had both industry and brains. More interested in the
administration of his immense holdings, that included a good.part of
France, than inh abstract justice, he set out fo make some ‘great reforms.
He endeavored, with some success, to draw the line between the juris-
diction of the temporal and the ecclesiastical courts -in order to retain
in the royal hands the power necessary for a strong national government.
Better remedies were provided for land holders in the king's courts, so
the actions concerning the possession of lands were usually brought
there instead of to the local courts which tended to produce a really
uniform national law upon the subjeét of land ownership. This was by
far the largest class of lawsuits during this period. He also introduced
the practice of having the judges of his courts go upon regular judicial
circuits throughout the country so that the common law would be enforced
uniformly all over England by a single body of well—trained‘lawyers. The:
development of the jurj system and the deepening of legal records were

probably started during this great reign.l!

10Hall, op. cit. p. xxii.

llHall, op. cit. p. xxiv.
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One noteworthy achievement of Henry's reign was the extension of
criminal law so that deeds of violence were regularly punished in the
royal courts by action of the crown in place of by mere private vengeance,
or even by an accusation broﬁght by the person wrongéd.l2

Edward, the "English Justinian," was another great legislator. He
completed the judicial reforms begun by Henry II during his reign from
1272 until his deéth in 1307. Under his direction, the Kings's court was
definitely separated into thréé courts of law; the King's bench, the com=
mon pleas, ahd the exchequer. The_King's-bench had jurisdiction.over
criminal cases, controlled.various.royal.officers,”and had:as civil juris-
diction- over all actions5wheré*theré'waS'a‘Ereabh'of the peace. The, com=
mon pleas was the court of general jurisdiction for actions between pri--
vate persons. The exchequer originally dealt with .cases concerning ‘the
revenue of the crowi.  The chancellor“dlso had seéparate ‘judiéial powers
which we know today as equi'ty.l3

The statute of Wéstminstes I was the most impdrtant legal. event

in Edward’'s reign. The statute provided for new forms of remedy in the
foyal courts for causes of action not included under the old writs. It
also provided for Parliament, in something like the present form, to be
the regular legislative body of the kingdom.

Other important legal statutes were also passed dufing Edward's

reign. Frederick Maitland, an authority on the English Constitution,

127pid. p. =xxv.

131pbiq. p. x%vi.
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has' said that the imﬁortance of Edward's statutes was that they interfered
in countless ways in the ordinary course of law of the time between sub-
jects and that his statutes made vast changes in the law w?ich remained

unchanged for centuries.

The main characteristic of Edward's statutes is that they
interfered at countless points with the ordinary course of law
between subject and subject. They do more than this...many clauses
‘of the greatest importance deal with what we should call public
law...but the characteristic which makes them unique is that they
enter the domain of private law and make vast changes in it. For
ages after Edward's day, king and parliament left private law and
civil procedure, criminal law and criminal procedure pretty much
to themselves...We may turn page after page of any statute book
from the fourteenth to the eighteenth centuries, of property, or
the law of contracts, or the law about thefts or murders, or the
law as to how property may be recovered or contracts may be en-
forced, or the law as to how persons accused of theft or murder
may be punished.ld

1

Duriqg the reign of Henry VIII an attempt was made to change the
common law of England 'to make it conform more closely to the Roman law.
The Roman law by this time was well established on the continent and
better fitted Henry's despotic témperament._ He found great opposition
to this policy. This was due largely to_two‘things.' One was the
Englishman's love for the commbn“law;‘vanéther was the fact the English
lawyers weré highly traineq in the common law and were not to be put
down by the imported lawyers trained in Roman law.:5

The Stuart period brought about the downfall of the doctrines of

1yaitland, Frederick W., Constitutional History of England, 1931,
p. 212. '

15Radin, op. cit. p. 168.
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the "divine right of kings" and the "king can do no wrong" once and for
all. The important event of the 17th century was the great statute
call the Bill of Rights enaéted on the accession of William and Mary to

the throne in 1688¥5;By this act and the Act of Settlement a few years

later all power was taken from the crown to tax, to interfere with exist-

ing laws, or to control the administration of justice by removing judges;“*

To summarize: it can be said that it was the intervention of the
Anglo-Norman kings with their reforms that changed English laﬁ into the
English Common Law that we know today. Henry II (reign began 1154), the
first great legislator, provided reforms that led to the unification of
the Common Law. Edward I (1272 until 1307) finished Henry II's work and
established the Common Law about thé way we know it today. Henry II and

Edward I did their job so well that when Henry VIII wished to establish

' the Roman Law in England he ran into wide-spread resistance upon the part .

of common law lawyers and had to give up the attempt. The Stuarts, with

their "divine right of kings" also attempted to subvert the English Com-
mon Law but they were defeated also because of the opposition of common
law lawyers.

Growth of Judge-made Law and the Rise of the Common Law. Because

of the difficulty of getting legal reforms passed in Parliament, common
law judges made reforms on their own. These great judge-made reforms
kept English justice a by-word in the countries of Europe even when : ifs.:

politics were corrupt and the social syétem aristocratic and selfish.

16Ibid. p. 170.
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From the time of_Edward I until well into the nineteenth century,
a pericd of five hundred years, the English law of private rights, other
than tﬁése concerning the transfer of real property, was very little
‘affected by legislation. It was altered slowly from generation to genera-
tion as legal precedents were clipped or expanded to meet the more
pressing social needs and changes. In many importanf particulars the law
of private rights changed very little during this long period. The harsh-
ness of the criminal law and the technical procedure used in civil suits
increasingly lessened the efficiency of the common law. But for tﬁe
system of equity, Whicﬂ had a largé development in the latter part of
this period, some of the legal reforms of the nineteenth century would
have, of necessity, come much earlier.l? When legislatures met regﬁlarly
and many laws were passed the pecessity for judge-made law was not so
greét.lB

The term common law isbstillvwidely used' today in the legal pro-
fession. It is important to know what this term means for several
reasons.~ One reason is because the common law is used to interpret cases
and define legal terms not found in state statutes. Another reason is
that in cases where a legal situation arises that is not covered by a
statute most states hold by statute that the common law will prevail and
will be used as a basis for deciding such a case. Louisiana is one state

where this rule does pot pertain because the basis.of their legal system

is not the common law but is the Roman or civil law.

17Tbid. p. xxx.

181bid. p. xxxi.
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The following definition of comﬁon law is the one that is most
often used in a general sense. In its.widest sense the term common law
is used to contrast the entire system of English or Anglo-American law
with other great systems, usually the Roman or civii law. In this seunse.
it includes not merely all unwritten laws, but such statutes as have been
generally ena;ted in jurisdictions where it prevails and &are so interwo;en
with the general principles of the unwritten law as to form a unified
whole.}®

Blackstone (1723-1780) spoke of the common Llaw as the lex non
scripta or the unwritten law.20 Amendment VII of the Constitution of
the United States refers to the common law but does not1d¢finé it, The

reference made follows:

1]

In suits at common law where the value in centroversey
shall exceed twenty dollars, the right of trial by jury shall be
preserved, and no fact tried by jury shall be otherwise re-examined
in any court of the United States, than according to the rules of
common law. ‘ Co
Mr. Justice Story referred to the Common Law in Van Nees v. Pacard
(1829) when he said, "Our ancestors brought with them its (the common law)

general principles, and claimed it as a birthwight: but they brought with

them and adoptea that portion which-was applicable to their situation."2?

191bid. pp. xvi, xvii.

20Blackstone, Sir William, Commentaries on the Laws of England,
Vol. I, p. S. ' '

?lArticle VII, Amendments, Constitution of the United States.

2227 ys 157, 1 pet. 137, 1luu,
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To sum up this period of the growth of judge—hade law and the
rise of the common law it can truly be said tﬁat for a period of five
hundred years the English law, except for some instances cgncerning the
transfer of real property, was very little affecfed by legislation. The
common law became increasingly inefficient over the years and would have
broken down entirely but for the fact that judges made reforms and devel-
oped equity, a field of law that gave relief from injuries that the
regular law could not provide. Thus it was judge-made laws that provided |
justice and reforﬁs and ﬁade common law justice a by-word in Europe and
the ciyilized world.

The beginnings of the immunity doctrine are found in the old common
law cases. The first common law case that mentioned the immunity doctrine
in England was Russell and others v. Men of Devon. As so often happens,
in the common law a new situation arose for which there was no answer to
be found in the precedents so the commeon law judges had to improvise and
state what became a new common law rule. This rule ﬁe know today as the

immunity doctrine.

Beginnings of the Immunity Doctrine
When judges set new precedents they are actually making new laws.
The Russell case became precedent ih England when they invented the
immunity doctrine. As a result of this English case the doégrine became
entrenched in the Anglo-American Common Law. Ephraim Moﬁér'§u The Inhab-~

itants of Leicester in particular shows the nature and the strength of

the immunity doctrine and its origins in the Anglo-American .Common Law.
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This case and other important cases will be reviewed to show how the
immunity doctrine became so entrenched in American jurisprudence. The
Russell and Mower cases are very good examples of judicial law-making.

Russell and others v. Men of Devon and Its Influence upon the

Immunity Doctrine. In this case a certain Russell sued all the inhab-

itants of Devon because of damages occurripg to his wagon.}_The cause of
the damages was a defect in a bridge that was in need of repair. The
immunity of the state was extended to a municipality as a result of this
case., Lack of precedent, fear of an infinity of actions and no corporate
funds to pay a judgment were the main reasons given for the decision. An
excellent account of this old English case is giQen in a modern Minnescta
case, Spanel v, Mounds View School District from which the following éuo«

tation is taken.

All of the paths leading to the origin of governmental tort
immunity converge on Russell v. The Men of Devon, 100 Eng. Rep.
359, 2 T. R. 667 (1788). This product of the English common law
was left on our doorstep to become the putative ancestor of a long
line of American cases beginning with Mower V. Leicester, 9 Mass.
247 (1812). Russell sued all of the male inhabitants of the County
of Devon for damages occurring to his wagon by reason of a bridge
being out of repair. It was apparently undisputed that the county
had a duty to maintain such structure. The court held that the
action would not lie because: (1) to permit it would lead to
"an infinity ‘of-actions", (2) there was no precedent for attempting
such a suit, (3) only the legislature should impose liability of
this kind, (4) even if defendants are to be considered a corpora-
tion or quasi-corporation there is no fund out of which to satisfy
the claim, (5) neither law nor reason supports the action, (6) there
is a strong presumption that what has never been done cannot .be
done, and (7) although there is a principle which permits a remedy
for every injury resulting from the neglect of another, a more
applicable principle is '"that it is better that an individual
should sustain an injury than that the public should suffer an incon-
venience"., The court concluded that the suit should not be permitted
"because the action must be brought against the public." There is




23
no mention of the "King can do no wrong," but on the contrary
it is suggested that plaintiff sue the county itself rather
than its individual inhabitants. Every reason assigned by the
court is born of expediency. The wrong to plaintiff is sub-
merged in the convenience of the public. No moral, ethical, or
rational reason is advanced by the court except the practical
problem of assessing damages against individual defendants.

This quotation was taken from a modern American.case because it
explains the grounds for the decision in Russell v. The Men of Devon
extremely well. This was a very unusual case. The idea of municipal
corporate entity was still in a very nebulous state.?} One of the
main problems was to decide whether the county as a unit could be sued.
It almost seemed as if the immunity doctrine was extended to the county
because the justices could not decide what to do with the case. The
responsibility to keep the bridge in good repair was not denied by the
defendants. In addition to the lack of precedent and the fear of an
infinity of actions, the decision was based on the fact that there were
no corporate funds out of which satisfaction could be obtained,25

The Russell case was later overruled by the English courts in
1890 by Crisp v. Thomas, 65, LTNS, 756. In this case it was definitely
established that in England a school board or school district was subject

to suit in tort for personal injuries on the same basis as a private

individual or corporation.Z26

23Spanel v. Mounds View School District, 118 N.W. (2d4) 799 (Minn.).

24prosser, op. cit. p. 1004,
251bid. p. 1004,

v

26Molitor v. Kaneland Community Unit District No. 302, 163 N.E,
2d 89, 4
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It is interesting, in view of the fact that one of the main criti-
cisms of the immunity doctrine was that it was based on the medieval
doctrine, "the king.can do no wrong," that this idea was not even touched
upon in the very beginning of the development of the doctrine. The court
suggested that the counfy might be sued and also that the legislature was
the place to find redress for damages suffered. It was the reluctance of
American courts to "inconvenience the public'" and to use pubiic money-for
the payment of private damage claims that caused this doctrine to play
such an important role in American tort law. Powerful arguments for and
against the doctrine can be made.

To summarize the Russell case: the first attempt to attach tﬁe

immunity from law suit of the state to a corporate entity was in the

Russell case. Corporate entity was in a very nebulous state and the

judges apparently did not feel they could properly sue such a nebulous
corporation. The decision was made because of fear of many similar
actions, lack of pracedent and lack of corporate funds from which to pay
a judgment. Thus the immunity doctrine was born from an oBscure English
case. Though overruled in England, it was destined to have a hardy life
in the United States.

When confronted with a new situation judges wanted a precedent upon
which to base their decisions. When a similar situation such as the
Russell case arose in the United States the judges léoked-to‘England for
a2 precedent., In Massachusetts, one of the leading stateé in 1812, such a
case arose. In Ephraim Mower v. The Inhabitants of Leicester, 9 Mass.

247, the Massachusetts judges looked to England and in so doing made
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Russell v. Men of Devon a precedent case in a princinal jurisdiction and

put the immunity doctrine in the common law of theé United States.

Influence of Ephraim Mower v. The Inhabitants of Leicester on the

Immunity Doctrine in the United States. The American.legal system early
took what it wanted from the English common law ahd left what it did not
want., When early American‘judges found themselves faced wiéh unusual
situations, they.naturally fell back.on what the courts in the "old

country'" did. . Such. was .the circumstance’that brought-about the Mower ' .-

.case. This was the. first case in American Jjurisprudénce that extended

‘the immunity doetrine to guasi-corporations.

In Ephraim Mower v. The Inhabitants of Leicester, é Méss. 247
(1812), Mower owned a public stage coach which was consfantl&ipassing
and repassing over a highway im the Town (township) of Leicester,
Massachusetts. .The inhabitants of the Town of Leibtester were required
by law, accordiné to the declaration, to keeb in repair that part of the
highway th;t passed through the town. In crossing a bridge, one of
Mower's horses fell into a large hole and died of its injuries. Mower's

horse was one of several pulling his stage coach. The coach had crossed

and recrossed the bridge many times in the course of taking passengers

Qver the town road. It was alleged by the plaintiff that the negligence
of the defendants was the sole cause of the accident and gsked for damages
in the amount of one-hundred and twenty dollars.

The plaintiff denied that the Russell case controlled in this situ-
ation. The main objections raised were that the town being sued was a

corporation and could sue and be sued. The town also had a treasury out
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of which a judgment éould be paid and the individudls called upon to pay
the judgment had their remedy against the corporation. The Easis for the
plaintiff's argument are given in the following quotation from defense

counsel in the case itself. ,

None of the objections, which prevailed in the action of
Russell & al. v. The Men of Devon..., apply in this case. Here
the town are a corporation created by statute, capable of suing
and being sued. They are bound by statute to keep the public
highways in repair. They have a treasury out of which judgments
recovered may be satisfied. They are called upon to answer only
for their default. The objection, that a multiplicity of actions
would be the consequence of levying the execution on one or
more individuals of the town, can have no effect here; since it
would equally apply to every action against a town or parish, and
yet such actions are every day brought and supported without
hearing of this objection. Besides, individuals so situated have
their remedy over against the corporation for the sum paid by them;
and are not put to their action against each inhabitant for his
several proportions, ‘as is the case of an Engllsh county.27

The defendants argued that the Russell case was part. of the law at
this time. In the following quotation the counsel for the defendants
arguéd that the Russell case expressly put counties and towns in England
upon the same footing as counties and towns in Massachusetts.

The case of Russell & al. v. The Men of Devon has received
the full consideration of this court in the case of Riddle v.
The Proprietors of the Locks and Canals on Merrimack River...,
and the court there expressly put counties and towns in this com-~

monwealth, in relation to the question agitated in the case before
the court.28 -

The defendants also argued that negligence had to be proven before they

&

27¢phraim Mower v. The Inhabitants of Leicester, 9 Mass. 247 (1812).

281134, P. U,
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could be held liable and that this was not even charged in the action.29
The court held that the Russell case applied and thus became the
first leading court to apply the immunity doctrine to American law. The
following statement of the coupt reveals not only the reasoning of the
court in making the Russell case part of the common law of Maééachusetts
and finally most of the stafes, but also is a good example of judicial

law-making.

curia. The plaiwntiff has brought his action against the
inhabitants of the town of Leicester for the loss of his horse,
occasioned by the neglect of that town to keep a certain bridge
in repair. The action is at common law, without alleging any
notice to the inhabitants of the defect in the bridge, previously
to the incurring of the damage by the plaintiff.--But it is well
settled that the common law gives no such action. Corporations
created for their own benefit stand on the same ground, in this
respect, as individuals. But quasi corporatiéns, created by the
legislature for the purposes of public policy, are subject by
the common law, to an indictment for the neglect of duties
enjoined on themj but are not liable to an action for such neglect,
unless the action be given by same statute. The only action
furnished by statute in this case is for double damages after
notice, & ¢.~--This question is fully discussed in the case of
Russell & al. v. the Men of Devon, cited at the bar, and the
reasoning there is conclusive against this action,30

So it héppéned the Mower v. The Inﬁébitants of_Leiéeéfer estab-
ished the immunity doqtrine in the commen law of one‘of‘thé_ﬁfincipal
states of the Union. As the principle of immunity Becaﬁe ésfablished'as
far as towns and counties were concerned it was not long before the same

principle was extended to cover school districts. The reasuns given for

this extension were the same reasons given in.the Russell case. These -

291bid. p. 6.

301bid. p. 8.
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reasons were: (1) to permit it would lead to an infinity of actions;
(2) there was no precedent for attempting such a suit; (3) only the legis-
lature should impose liabiiity of this kind; (4) no funds were available
to pay a judgment; (5) neither law nor reason supports the action; (6)
there is a strong presumption that what has never been done cannot be
done; and (7) there was reluctance to inconvenience the public.

The state of Illinois was typical_of the way the doctrine was
established in the individual states. The rule laid doﬁn in Russell v.
the Men of Devon was adopted by Town of Walthan v. Kempér, 55 I1ll. 346,
decided in 1898, eight yea;s after English courts refused to apply the
Russell doctrine to schoﬁls. In this case the Illinoils court extended
i?munity to school districts. 1In Kinnare v. City of Chicago, 171 Ill.
332, 49 N.E. 535, it was held that the Chicago Board of Education was
immune from liability for the death of a laborer resulting from a fall
from the roof of a school building, alledgedly due to the negligence of
the board in failing to provide scaffolding and safeguards.

To summarize the influence of the Mower case it wéé this: tcase
adopted the Russell rule and applied it to a leading legal jurisdiction
in the United States. As a ryesult of this decision the immunity doctrine

was firmly established in American common law by most of the states.

nﬁéuﬁffect of Judicial Law-making and the Doctrine of Stare

.0’/'

Decisis on the Immunity Doctrine, When judges find themselves confronted

with a2 new situation they have to improvise occasionally. They sometimes
have to create a new rule as they did in the Russell case. Whesn a néw

rule is accepted this is judgeFmade‘law. ¥hen a high court creates a rule
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or "makes" law the ancient doctrine, stare decisis becomes important.

This doctrine means abide with what has been decided. It is because of

the doctrine of stare decisis that lower courts are very reluctant to go

against the ruling of upper courts aﬁd this fact makes changing the law
a very slow process,

Law as enforced in the cﬁurts may be derived from custom, from
legislation, or from judicial precedent. The purpose of this section is
to discuss law-making by judicial precedent.

A court must decide in one way or another each case brougﬁt before
it, and it must decide according to some general rule the quality that

distinguishes law from individual whim. 3%

In deciding a case, the judge
or judges try to tie the case in with some acceptable custom, properly
proven; or it may find the rule in some act of legislation, ranging.all
the way from a constitution to a municipal ordinance or the rules of a
governmental department; or the court may find a rule to decide a case
in some precedent established by the former decisiop of some  similar
case.3? For many years, even centuries, lawyers and judges have denied
most vehemenfi} that la# was ever judge-made. According to these author-
ities, law is discovered and judges merely apply the right legal decision.
Oliver Wendell Holmes Jr, did not believe that judges discovered

law and never made it. In his book on the common law Holmes pointed out

that experience not logic had been the life of ths law.

A.
[N

31Hal), op. cit. p. xll.

321pjd. p. xll.
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The life of the law has not been logic; it has been exper-
ience. The felt necessities of the time, the prevalent moral and
political theories, intuiticns of public policy, avewed or uncon-
scious, even the prejudices which judges share with their fellow
men, have had a great deal more to do than tha syllogism in
determining the rules by which men would be governed. The law
embodies the story of a nation's development through many centuries,
and it cannot be dealt with as if it contained only the axioms and
corollaries of a book of mathematics.

Occasionally, no rule applicable to the precise case before the
court can be discovered from these sources, and then the court itself
must establish a rule. It seems likely that if a lawyer looked long
enough and hard enough he could find some existing rule of law to back up
his desired opinion. Cases frequently arise, howWever, where.theve ave

conflicting analogies, no one of which is clearly stronger than the others.

Here the court must decide between the rival analogies, and in so doing

it really makes a new rule of law which may become a precedent for future

decisions of similar cases. Periods of many social changes rapidly

coming one upon another are likely to present many cases where two sepa-
rate analogies vie for attention. So rapid might be these cﬁanges that
fhe court is hard put to make a decision or to enforce the ones they do

make. In such cases today, recourse is made to the legislatures and

necessary reforms are made. However, important sccial changes have been

made by courts within the last several years., Many of these court-made
changes have completely reversed the long-time attitude of judges and
legal writers. Although the important social changes brought on by court

decisions are much better known, many minor ones. ave constantly being

33Holmes, 0. W. Jr., The Common Law, p. 1.
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made, although often unrecognized.

Wﬁen after due consideration a court has laid down a ﬁew rule of
law, it will ordinarily follow this rule in dealing with succeeding cases
that are éufficieqtly similar in their facts to seem ratheg clearly to
involve the same prinicple. That is, the rule once iaid down in a decided
case becomes a precedent for future decisions.?u

As precedents accumulate,‘the iaw becomes constantly less flexible.
As a result an increasing number of changes must be made by legislation.
Under the most intelligent direction it is often difficult to frame a
statute that will cover no more and no less than was intended; and the
conditions under which much legislation is enacted in this country are
unfavorable to é high degree of either care or skill in this respect. On
the other hand, the advantage of following general rules laid down in
previous decisions is that it secures some degree of certainty in the
unwritten law. A known rule, though not the best one imaginabie, ig far
more preferable in treating each case as a new problem than in treating
each case indepéndgntly of all that have preceded. Many -lawyers and
judges are intellectually and even emotionally involved in keeping estab--
lished precedents and in insisting that if changes are to be madg in
established precedents such changes must Sé made by legislatures. This:
argument comes up again and again when atfempts are made to change judge-
made laws by court action;

There is a strong argument that can bejimade in favor of following.

34Hall, op. cit., p. xiv.
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precedent in meking decisions at law. For over six hundred years in
American and English law the doctrine has been well established that deci-
sions create precedents which the courts are ordinarily bound to follow

as the existing law. This is called the principle of stare decisis

(abide by what has been decided). One may say, génerally speaking, that |
a case becomes a prgcedent only for such a general rule as is necessary
in reaching the actual decision.

A statement of law by a court which lays down a rule wider than
is required by the particular case before the court is called a dictum
(plural dicta), and the same term is applied to any statémént of law not
necessarily connected with some point actually involved in the case.
Dicta, while not treated as precedents, are given some consideration in‘
the decision of future cases, depending upon the reputation and the rank
ef the court or the judge uttering them and upén the amount of delibera-
tion with which they were uttered.- Where a case involves several points,
and the decision is based upon more than one of them by the court, each
point may have only the future weight of a dictum, though it is perhaps
not strictly such.35

Although the courts usually follow the precedents of former deci-~
sions, they are not absolutely bound to do éo.‘ Sometimes they do not.
There may be a variety of reasons for this. Where precedents are not
clear or have béen conflicting, they may be disregarded wiéh‘cénsiderable
freedom. Perhaps this might better be calledfa case where no real preced-

ent esists. A real precedent, however, may be disregarded if it has

351bid. p. xlix.
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" become obsolete through lapse of time and chénged conditions. In this

respect, precedent lgw differs from statute law, which in English and
American préctice-remains operative until repealed. More frequently, a
precedent may be overruled when a subsequent court is clearly convinced
that fhe ruling was founded upon Qrong reasoning. This is especially so
when the previous error was due to insufficient argument, mistake as to
preQious condition of the law, peculia; circumstances surrounding a cése,

or to some inadvertence which prevented proper deliberation, The effect

that judge-made law and stare decisis have upon the immunity doctrine

becomes quickly apparent when cases on this subject are reviewed.

The immunity doctrine is now under attack from many sources. The
critics of the doctrine attack it by calling it a "musty theory," an
unjust rule, and generally outmoded. A recent article iﬁ Time magazine

on "Sovereign Immunity" {llustrates this type of attack.

Sovereign Immunity. Insurance companies confronted with.
Detroit claims can try to sue the city, but in the absence of
statutes, nothing in common law makes a city, county or state
liable for riot damage unless it has somehow acted negligently.
Even then many governmental bodies are protected by sovereign
immunity, a musty theory that public monies can be used only for
the general public, not to compensate individuals, such as riot
victims. But legal scholars contend that sovereign immunity is
an unjust rule and that courts have gradually eroded or discarded
the doctrine in several states. Once sovereign immunity is
removed as a defense, a city or county is liable much likeé an
individual with negllgent performance of duty.

The immunity doctrine may be a '"musty theory" according to Time but

it is the law in most states and the reason is because of the reluctance

{

86rime, August 4, 1967, p. 68.°
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of legal authorities to go against stare decisis.

Robert R. Hamilton, Dean Emeritus of the College of Law at the

. University of Wyoming, has attacked the doctrine from the étandpoint tha

it is obsolete and should be abrogated in its entirety. Dean Hamilton
states that school districts can no longer take refuge from their neg-
ligent acts behind a rule the "foundation and soundness of is...open to

serious question." The following quotation explains his view:

I incline to the view that the immunity rule is wrong and
should be abrogated in its entirety. I think it has become obso-
lete. Education has become big business. If educational programs
subject pupils to the hazards of modern traffic, buzz saws,
dangerous chemicals in the laboratory, injuries in athletic contests
from which districts take a profit, and other dangers, the cost of
compensating for injuries suffered in such programs should be
assumed as a legitimate cost of education. It is submitted that
public education can no longer justify sending children through
life blind or maimed through the negligence of the districts
and smugly take refuge behind a rule the foundation and soundness
of is, to put it mildly, open to serious question.

So Dean Hamilton views the immunity doctrine as obsolete becaﬁse
education has become big busines; and can no longer justify sending
students into dangerous situations without any responsibility for their
injuries., He feels tﬁat immunity doctrine has no justification in a

modern society and shoﬁld be completely abrogated in its entirety.

To summarize the importance of judicial precedents: it can be

said that judiciél precedents are, in fact, judge-made laws. Because of -

the legal maxim called stare decisis, abiding, with what has been’

37Bi-—weekly School Law Letter, R. R. Hamilton, Editop, March 1,
1951, p. 2. L L
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decided, courts are obligated to follow precedents. This fact has much
significénce for students of the immunity doctrine because it is a

judge-made rule and courts following stare decisis are reluctant to change’

judge-made rules. Nevertheless the immunity doctrine has been under
attack from several directions. It has been called a "musty theory'" by

Time and "obsolete" and "unsound" by Dean Hamilton.

Summary
The immunity doctrine is a common law doctrine based on-the propo-
sition that a unit of government can not be sued in the absence of a
statute granting such permission. Since school districts are quasi-

corporations set up by the state for the specific purpose of providing

e

education for its citizens it is a unit of government and shares in the
immunity of the state.
The extension of the immunity doctrine can be traced to Russell

et. al. v. The Men of Devon, 38

This eighteenth century English case was

tried under the rules of English common law. The English court declared

that the men of Devon could not be sued because of the following reasons: G
(1) it would cause an infinity of actions;v(2) there was no precedent for -

such an action; (3) only the legislature should impose liability of this

kind; (4) there were no funds available for the purpose of sa{isfying this

claim; (5) neither law nor reason supported the action; (6) there is a

strong presumption that what has never been dghe can not be done; and (7)

it is better to inconvenience one party than to inconvenience the public.

SN

38100 Eng. Rep. 359, 2 T. R..667 (1788).
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The immunity doctrine was first applied in America in 1812 in
Ephraim Mower v. The Inhabitants of Leicester.39 The Massachusetts court
extended the Russell rule to towﬁships and countieés in Massachusetts. As
theé Masachusetts court was one of the most important courts in thé United
States, this rule was adopted as the common law rule in America. By this
rule, as now applied in the United States, no unit of govermment such as
a county or a township could be sued for its negligent acfions‘without an
act of the legislature ﬁermitting such action,

By a process of analogy the'rulg was extended to'scﬁgbl districts,
The reasoning was that if counties, townships, and otheé units of govern-
ment were immﬁne for negligent acts then school districts, being un;ts of
gove;*nment9 shared in this immunity. This was the genesis of the school
district immunity doctrine.

In the years following the Mower case, state courts adepted the
Russell rule and applied it to school districts., Typical of the way the
immunity doctrine was‘apélied to school districts was in the state of
Illinois where in Town of Walthan v. Kemper0 this doctrine was adopted
and applied to schools. This case was decided in 1898 eight years after
England refused to apply the Russell doctrine to schools.

The immunity doctrine became a firmly established rule of law in
the United States by the end of the nineteenth century. At about the

turn of the century the rule began to be modified aﬁd from the 1950's

399 Mass. 247 (1812).

4055 111, 3u6.
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on changes began to take place quite rapidly. Because of the changes
made it becomes necessary to take the next step in the study which is

to determine the present status of the immunity doctrine in the United

States, if this is possible.




CHAPTER III
STATUS OF THE IMMUNITY DOCTRINE -
IN THE UNITED STATES

The statement may be made, backed by ample evidence, that génerally
speaking school districts are immune from suits in the area of tort lia-
A bility. The districts, as quasi-corporations, are usually held immune from
suits charging negligence. As Corpus Jurus Secundum states: "Although
there is authority to the contrary, it is a genefal rule that school dis-
tricts or their governing boards are not liable‘foritorté ofnfor injuries
resulting from their negligence, unless such liability is imposed by
statute."l This quotation gives, in general, the status of the immunity
doctrine at the present time. According to Newton Edwards, "The common-
law principle, almost universally applied by Americaﬁ courts, is that
school districts and municipalities are not liable to pupils for injuries
resulting from the negligence of the officers, agents or employees of the

district or municipality."2

To state it a different way, no action can be
maintained against a school district fof personal injuries by charging
negligence unless there is a statute or judicial ruling to the gontrary.‘
The next two paragraphé review briefly the second chapter. The
doctrine of immunity from torts had its origin in the Middle Ages. This
stemmed from the "Divine Right" of the kings or !''the kiﬁg'can do no wrong."

The state has assumed the sovereign powers of the king and has inherited

this immunity. 'The school district being an arm of the state has

178 ¢.J.8. 1321.

2Edwards, Newton, The Courts and the Public Schools, p. 393.
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traditionally shared the principle that it can do no wrong.

| As an“historical fact, the first time the doctrine of sovereign
immunify was applied to a sub-division of the state was in the case of
Russell v. Men of Devon, 2 Term Rep. 671, 100 Eng. Rep. 359 (1788). The
‘infiltration of this doctrine of sovereign immunity into the American
legal system was begun in 1812 by Ephriam_Mower v. The Inhabitants of
Leicester, 9 Mass.. 247. As a result of this case in the early stage of
the development of our legal system the éuling of Russell v.‘Men of'Deyon

wvas taken over and under the concept of stare decisis became a barrier to

bringing any action against a governmental agency such as a s'choc.\l system.
It was thought that the status of the immunity doctrine in the
United States could best be understood by examining some of the influences
upon the present day immunity doctrine. Principles for and against the
doctrine were first examined.  After this the '"safe place" ana "save
harmless” statutes were investigated to see if they had influenced the
doctrine in any way and if so how much and in what way. Sinée some courts
applied the govermmental/proprietary rule in deciding cases involving the
doctrine it was ﬁecided-to'study"thislrule to see what influence it had
.updn'the status of “the immuhity'dodtrine." Some’school'districts bought .
liability insurance and it was thought that this fact coulé have made some
difference in the status of the doctrine. Cases involviﬁg liability
insurance and the immunity doctrine were studied to -see if buying liabi;—‘
ity insurance made any difference in the status of the doctrine. The last

section dealt with the present status of the doctrine.
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Principles in Support oflthe Immunity Doctrine

To better understand the reluctance of courts to change the immu-
nity doctrine it would be wise to review some éf the reasons and princi-
ples used to support the doctrine. These principles a?e taken mostly from
leading cases touching upon the doctrine. Other sources include law
journals, legal text books such as Corpus Jurus Secundum, and text books
on school law. These reasons and principles can be summed up in eight
propdsitions; Some courts have emphasized one reason and some another.
Usually they use one or more of the eight following prgpositions.

1. The most fundamental legal reason and the one most fregquently
cited is that the school is an agent of the state carrying out a govern-
mental function  and therefofe sharés the. sovcreignty. of the state. ' This
is generally called '"the king can do no wrong' doctrine. Governmental
functions are carried out for the benefit of the public, and the -school
does not receive any benefit from such services. Dahl v. Hughes, 347 P.
(2d) 208, illustrates this point very well.3 This case and the Anderson
case footnoted rested their decision favoring the immunity dqctrine-
squarely on the "king can do no wrong'" doctrine. Many othgr cases may be
cited that support the immunity doqfrine using this reason.

2. The second reason is a legal prinqiple well estéblished in law

called stare decisis. This principle means "abide with what has been

decided." Using the principle of stave decisis courts apply rules used

in similar cases. Lower courts are bound to follow the ruling of higher

3See also Anderson v. Board of Education, 49 N.D. 181, 190 N.W. 807.
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courts and a doctrine once settled is very hard to change.

3. The third proposition concerns the finaneial responsibilit&
of school districts. Courts are reluctant to allow legal judgments to
impair the service of finances of the school district. Some ESurts feel
that the leg;l'exPenses are prohibitive and the schools are not legally ..
able to pay damages. Some courts also feel that large numbers-of law
suits could seriously affect the operatioﬁ of thé school. These reasons
really boil down to the reluctance of the courts to."inconvenience the
public" and so they uphold the immﬁhity doctrine to avoid doing this,

Foid v. School District of Dendal Borough, 121 Pd. 543, 15 A 812, cites
this reason for upholding'the immunity doctrine in Pennéylvééia.

4. The feurth proposition concerns the principle called respondeat
superior. This means that the master or principal is responsible for the
acts of his servant or agent and does not usually apply to school dis+ - -°
tricts.. Smith'v. Seattle School Dist.-No. 1, 112 Wash. 64, 191 P, 858,
cites the proposition that.as long as school districts are not responsible

for:thé acts.of their.officers.they are not responsible for.the acts of

their employees. If, on the other hand, respondeat superior applied to

the school districts they Sﬁduldﬁbe'liable‘for-thétacfs?bf'iheir"empléyees.
As Edwards puts it, "If a school district is nof liable for the negligent
acts of its officers, it is not-liable for the negligence of its
employees "% '

5. When an act is committed above and.bavond the power of the

school district it has been held that the district is not liable. ' This

“Edwards, Newton, op. cit. p: 394.
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sort of act is called an ultra vires act. It is held that since the
school district has only those powers delegated to it by the law passed
by the legislature, the district is not authorized to commit a tort. One
is not liable for acts committéd EiEEE.XiEEE'S

6. Some courts have held that when districts are acting for no
profit or advantage they ére sometimes considered as being immune for
tort; In the State of Washington Redfield v. School District No. 3,
48 Wash., 85, 92 P, 770 (1907), took this-position, upholding the Immunity
doctrine on this ground in 1907.° |

7. Some authorities cite the reason that the schools will be

embarrassed and lose rapport with the public if courts actions are allowed

and damages are awarded for alleged negligence on the part of the school
district. While this may be a true statement it does nof seem to justify
the suffering inflicted upon individuals as the immunity rule now permits.
8. A very frequent argument for retaining the immunity doctrine
is that courts have no power to lift immunity unless their liability is
expressly provided by statute. Leviton v. Board of Education, 374 Ill.
5394, 30 N.B.I2d, used this reasén for upholding immunity in Illinois in
1940, This decision was later reversed.
So it can be said that the basis for retaining the  immunity doc-
trine lies in these eight propositions. Stated very briefly these bro~

positions are: 1. Governments can not be sued without their own consent.

© SIbid. p. 401.

6In 1892 Rand v. Brainered, 49 Minn. 106, 51 N.W. 814, took this
same position. '
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School districts are a governmental unit so they can not be sued except

with permission of the legislature. 2. Courts are reluctant to go against

the principle called stare decisis. Stare decisis means "abide with what ;
has been decided." 3. Some courts hold thét allowing legal judgments
would impair the service or finances of the school district and uphold the
immunity doctrine for this reason. 4. The fourth proposition holds that

as long as school districts are not liable for the acts of their agents or

principals under respondeat superior they can not be held ;iable for the
actions of their employeés. 5. This proposition says that when district
commits a tort is is acting ultra vires; that is, beyond the scope of the
powers given to them. One is not liable for such apts. 6. When a school
district is acting for no profit or advantage many courts find tﬁat they
are immune for tort. 7. Some courts evengo so fér as to state as a reason
that the schools will lose rapport with the community if sued for their
tort actions and uphold the immunity doctrine on this basis. 8. A very
frequent reason used by courts in upholding the immunity doctrine is
that the legislatures have to give permission before this ihmunity can
be lifted. |

Though the preceding stated reasons are used in case after case
upholding the doctrine, not all courts uphold the doctrine and many legal
writers are against the immunity'doctrine. Courts in Wisconsin, Minneséta,
California, New York and Illinois have ruled against.the imﬁunity doct;ine. ‘

Writers on schoel law such as Mort and Hamilton, Newton Edwards and many

s

law journals and legal textbooks, for instance Corpus Juris Secundum, have

also come out against the doctrine. The veasons and principles used to
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support the preposition that the immuni#y doctrine is outmoded and must
be modified or nullified are given in the next section.

Principles Supporting Modification or

Abrogation of the Immunity Doctrine

Thoggh the immunity doctrine forbidding action for torts against

school districts is the law of the land.in most of the states in the Union,
there are indications that some courts are having second thouyghts about
-this doctrine. In Molitor v. Kaneland Cﬁmmunity Unit School District o
No. 302, 18 Ill. 2d 11, 163 N.E. 89 decided in 1559 the Supreme Court of

the State of Illinois reversed many years of stare decisis and abrogated

the doctrine. Though this abrogafion was somewhat modified by the state
legislature, it-was a stunging reversal of an established rule of law by
a major state court held in high respect by lawyers and judges all over
the nation. Minnesota also made a starfling reversal of previous deci-
sions in Spanel v. Mound View School District No. 621, 118 N.W. 2d 795.
This case wasudecided in 1962 and was reversed by the state legislature.
California, New York and Wisconsin have also greatly modified or abro-
gated the immunity doctrine. A later‘segtion of this 'study will deal
with these.states and their effect on the immunity doctrine.

Many writers have also come oﬁt agaihst the immunity doctrine. A
writer in the American Bar Association Journal, Vol, 11, b. 495, calls the
doctrine an "historical anachronism" that does "injustice to all parties

concerned" and "manifests an inefficient public poliecy." The following

quotation presents this view.
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The doctrine of state iImmunity in tort survives by virtue
alone...The doctrine is not only a historical anachronism, but,
under our present rules, works gross injustice to all parties
concerned and manifests an inefficient public policy. The non-
responsibility of the mistaken or wrong-doing employee = the
limit of the vaunted "rule of law," is unfair to the vietim of
the 1nqu1r¥ to the subordinate officer or employee and to the
community.

A recent article in fhe American Law Reports: also comes out very
strongly against the immunity doctrine. The writer in this article says
that the doctrine "rests upon a rotten foundation" and thinks that it is
"almost incredible" that in a republic such a mediéval view would be
upheld. The following quotation reveals this viewpoint.

The whole doctrine of governmental immunity from lia-
bility for torts rests upon a rotten foundation. It is almost
incredible ‘that in this modern age of comparative sociological
enlightenment, and in a republic, the medieval absolutism supposed
to be explicit in the maxim, "the king can do no wrong" should
exempt the various branches of the government from liability for
their torts, and that the entire burden of damage resulting from
the wrongful acts of the government should be imposed upon the
single individual who suffers the injury, rather than distributed
among the entire community constituting the government, where it
could be borne without hardship upon any individual, 'and where it
justly belongs.

The courts do not have to accept the writings in law reviews and
law journals, however, these articles are written by experts in the vari-
ous fields of law and are read by judges and lawyers. This particular

article has been quoted in several cases to bolster an argument or legal

principle against the doctrine of school district immunity.’

7A.B.A.J. Vol. 11, p. u95.

875 A. L. R. 1196
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Not only legal writers but judgés a;so have made devastating criti-
cism of the school district immunity doctrine. The éoctrine of school
district immunity has been the law in the State of Illinois for many
years when in 1959 the Supreme Court of Illiﬁois‘reversed all previous
decisions upholding the doctrine. In Moliter v. Kaneland Community Unit
School District the Supreme Court of Illinois wouid have none of the doc-
trine. The court took various reasons for upholding the doctrine and
.demolished them one by one. The court said that upholding the doctrine
on the theory of sovereign immunity was not justified because it over-
looked the fact of the American Revolution which‘was fought té abolish
the "divine right of kings" on which the theory is based. The court also
felt that immunity could not be'justified.for the protection of public
funds "since public education constitutes one of the biggest businesses
in the country." It also gavé short shrift to the idea that school dis-
tricts would become bankrupt if immunity were lifted pointing out that
"Tort liability is in fact a very small item in the budget of any well
.organized enterprise."” |
The following quotation from this case givés the tenor of the
opinion that school district immunity cannot be justified on theory of
sovereign immunity.
We are of the opinion that school district immunity can not
be justified on this theory (the theory of sovereignity).- Like-
wise, we agree with the Supreme Court of Florida that in preserving
the sovereign immunity theory, courts haveé overlooked the fact that -
the Revolutionary War was fought to abolish that "lelne right of

kings" on ‘which the theory is based.

We do not belieVe that in this present day and age, when
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public education constitutes one of the biggest businesses in the
country, that school immunity can be justified on the protection
of public funds theory...Nor can it be properly argued that as a
result of the abandonment of the common law rule the district
would be completely bankrupt. California, Tennessee, New York,
Washington and other states have not been compelled to shut down
their schools...Neither are we impressed with defendants plea
that abolition of immunity would create grave and unpredictable
problems of school finance and administration...Tort liability is,
in fact; a very small 1tem in the budget of any well organlzed
enterprise.’

There does appear to be a relaxation of the rule of school dis-
trict immunity. More cases will appear in this report to document this
assertion. The reasons for abrogation or modification of the immunity
doctrine are based on simple justice. It is manifestly unjust for a
school district to be immune for the same sort of negligent action that
a business or a corporation or a private individual would be held
strictly accountable for in a court of law. It seems an anomaly that in
the United States the doctrine of immunity has been retained while in
other countries closely allied with the Western European culture the
concept has been abolished. In England, the school districts have been
held liable for their torts since 1890.10 TIts disappearance in Europe has
been indicated by Rosenfield who writes: "In fact practically all the

western countries of Europe have abandoned the rule of ;’.mmunity.ll

The Canadian school boards do not enjoy the freedom from tort liability

9Moliter v. Kaneland Community Unit School District No. 302, 18
I1l. 2d 11, 1963 N.E. (1959).

[ :

10360 A. L. R, 7, 84,

ll“osenfleld Harry M., Liability for School Accidents, p. 110,
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that the majority of the states of the’Union have traditionally held.12

One method that some states have used to attempt to modify the
school district immunity doctrine is the '"safe place" and "save harmless"
statutes. The hext section reviews the relationship of these statutes
té the immunity doctrine.

Safe Place and Save Harﬁless Statutes and Their
Relationship to the Immunity Doctrine

One of the means used by states in attempting to modify the school
district immunity doctrine has been by applying "safe place"‘and “save
harmless" statutes.

"Safe place" statutes provide in general that every owner of a
public building shall so construct, répair, and maintain such public
building as to render the same safe to employees and frequenters thereof.

"Save harmless" statutes provide for the board of education's
assumption of the liability of certain school employees while acting
within the scope of their duty. If a teacher or other employee is sued
for negligence while acting within the scope of his duty the school board
wili pay the judgment and court costs. Four states (Connecticut, New
Jersey, New York, and Wyoming) have "save harmless" statutes at this time,

These "safe place" and “save harmless" statutes and their éffect
upon the immunity doctrine will be reviewed in the following,sections.‘

Safe Place Statutes. In the statutes of California and New York

12Lamb, Robert L., Liability of School Boards and Teachers for
School Accidents, Canadian Teachers Federation, Research Division, Research
Study No. 3, p. 4. ’
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the school district is held liable for unsafe maintenance of building
grounds and premises. The state of Washington has only partially
restricted this liability for a "safe place." Two states (Colorado and
Wlscon31n) have enacted special statutes which 1mpooe llablllty upon the
school district to build and maintain its buildings and/or equlpment so
as to render them safe for general usage.

The state of Wisconsin has a definite statute concerning a "safe
place." ‘The "safe place" statute defines the place of employment,
employer and a frequenter., Some of the subsections applicable here are:

The employer shall mean and include every person, firm,
corporation, state, county, town, city, village, school district,
sewer district, dralnage dlstrlct and other public or quasi-public
corporation...

A frequenter shall mean and include every person othenr
‘than an employee who may go in or be in a place of employment
or public building under circumstances which render him other
than a trespasser. The frequenter must bhave fréedom from danger
to the life, health, safety or welfare of employees or frequenters
or the pUbllC or tenants or firemen and such fireedom from danger...
as will reasonably permit.

The term public building as used in sections 101.01 to
101.29 shall mean and include any structure used in whole or in

part as a place of ressort assemblage, leading trade, traffic
occupancy or used by the public or by three or more tenants.

The term owner shall mean and include...school districts.e.13

In keeping with the general trend of adhering to the immunity doc-
trine by the courts, schools in Wisconsin were e emp* from suit until the -
amended . "safe place" statutes which expressly menticned school districts

were passed.

. 1%est's Wisconsin Statutes .Annotated, ch. 101.01-101.19.
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An example of é Wisconsin case where the court ruled‘to bar re-
covery was the Lawver case. In this case a boy was.killéd when struck by
a falling flagpole on the evening of October 11, 1938. The Wisconsin |
Supreme Court affirmed the decision of the circuit court which had dis-
missed the case. The court held that a flagpole was a t“ue structure,
but that it was not used as a ressort assemblage as indicated in section
101.01. "

In 1940, in anotherncase, the Supfehe Court of ﬁisconsin ruled to
allow recovery. In Eckerson v, Ford's Prairie Scﬁbolls the plaintiff fell
down a very steep staircase. In order to stop himself hé thfew out his
hand. At this moment someone shut the door at the baﬁtbﬁfof'the staircase
and the plainfiff injured’his hand by ramming it throuéh é glass panel of
the door. The court ruled that the plaintiff's injury was caused mainly
by failing down the steep staircase and not by the negligent actiqn of a
third party closing the door. In other words the steep staircase was the
cause of the accident and plaintiff won under the "safe place" statute.

On June 5, 1962, in Holytz v. City of Milwaukee, 115 N.W. 2d 218,
the Supreme Court of Wisconsin abrogated-the school district immunity
doctrine. The city of Milwaukee operated a playground for the use of
pre-school-age children. On the playground the city had constructed a
drinking fountain on top of a concrete slab. On the slab was a steel trap
door weighing approcximately fifty pounds which was used to ﬁbver a<water

meter pit. An employee of the city negllgenL .y ?llowed the trap doocr .~

W awver v. Joint District, 232 Wisc., 608, 288 N.W. 192 (1939) .

- I5Eckerson v. Ford's Prairie SChOOL Pistrict No. 11 Lewis County,
101 P(2d) 345 (1940).
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covering the pit to remain open. It fell on a child's hands, severely
injuring her. Tﬁe child's father sued the éity to pecover damagés'for the
. child's injury.

The immunity rule had been in effecf in Wiscensin since 1873.
Realizing this fact, the attorneys for the child sought to recover under
two well-known exceptions to the immunity rule, (a) that the trap door
was created-and maintéined by the city in its proprietary as distinguished
from its governmental capacity, or (b) that the trap door constituted a
nuisance. The lower court held that no cause of action was asserted
because the immunity doctrine was firmly established by the Supreme Court
of Wisconsin in a loéng line of decisions.,

The Supreme Court reversed the decision of the lower court and held
that the city was not immune from liability for its torts, whether they
were by omission or commission. The court stated that the abrogation of
the immunity doctrine included school districts.

Though the Holytz case was not based on the "safe place" statute
in Wisconsin, the statuté‘may have created a good "climateaafor the deci-
sion of the Supreme Court. The decision will have to be baéked up by
further court actions and by legislation if it is to have f;ll effect.

It is still too early to know whaf far-reaching effect this déeision will
have. | |

Colorado also has a '"safe place" statute that.providés for safe-
guards in any schoolhouse where laborers ave employed or ma§hinery used,

It reads as follows:
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Any person, firm, corporation, or asséciation operating
a...schoolhouse...or place of public assemblage or any kind of
establishment wherein laborers are employed or machinery -used...
shall provide safeguards...and if machinery is not safeguarded
as provided by this act, the use thereof is prchibited,l®

The statute also provides that in order to establish liability of the
defendant and to recover damages it shall be sufficient for plaintiff
to prove that death or injury resulted from failure to provide safeguards
as required by statute. So far this statute has rot affected the immunity

doctrine in Colorado to any significant degree,

Save Harmless Statutes. The purpose of the '"save harmless” type

of act was "to save harmless'" and protect all teachérs and members of
supervisory and administpative staff from financial loss..."17 “These
statutes are based on the aSSumptiﬁn that the business of education has
become so big that it is unfair to saddle teachers and administrators
with liability visks which may be iﬁ§olved iﬁ their-peépegtive duties,.”18
It has been a generally acceptea point of law that. teachers are
liable for their acts of tort. Four states (Comnazcticut, New Jersey, Neé
York. and Wyoming) “have "save harmless" statutes :effective at ‘this time.
California does not have a '"save harmless" statute, but““the governing‘ |

bedy of any schcol district is liable as such in the name of the district

for any judgmenf against the district on account of injury'té person or

186gchool Laws of the State of Colorado, ch. XI, sec. 539.548 (1941).

17Robert W. Schaerer and Marion A. McGﬁehgy, Tort Liability of -
School Distrigt, p. 20. T

lazgigf p. 21,
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or property arising because of the negligence of the district or its
officers or employees.”19 .

In New York séction 1709 of the Consolidated Education Laws of
New York charge boards of education with the respopsibilit& to establish
rules and regulations concerning discipline and té supply adequate super-
vision., Other subdivisions of this act made it the duty of the school
‘board to furnish proper equipment and supplies and to provide and care
for school property such as buildings and grounds. A subsequent subdi-
vision empowers the district to pay any judgment and ifnnecesséry to levy
a special tax to pay the same.20 Section 2550 deals with the liagbility
of a board of education of a city with more tﬁan one million population.
This act provides that the board shall be '"liable for and shall assume
liability to the extent‘that it shall save harinless any duly appointed
member of the teaching or supervising staff, officer, or employee of such
board,.." This liability shall be for‘negligence "fesulting in personal
injury or property damage...."21 Section 2561 provided "save harmless"
benefits to personnel working with needy children.22

In 1948 Connecticut passed its ""save harmless" statute. It was
very‘similar to the statutes of New Jersey and ﬁew York in as mﬁch as it

provided the "each board of education shall protect and save harmless

1905t 's Annotated California Education Code, Sec. 903,

2OMcKinﬁey Consolidated Education Laws of New York Annotated,
Sec. 1709. . iy ; S

2l1pid. sec. 2550.

221pid. sec. 2561.
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any member of such board or any teacher...from financial loss..."23

However, the statute appeared to be more comprehensive by emphazing in
general the precisé area where the people covered by the act would be

protected and specifically included student teachers. 2%

Each board of education shall protect and save harmless
any member of such board or any teacher or other employee thereof
or any member of its supervisory or administrative staff and the
state board of education, the board of trustees of each state
institution-and each state agency which employs teachers, and the
managing board of any public school, as defined in sec. 10-161,
shall protect and save harmless any member of such board, or any
teacher or other employee thereof or any member of its supervisory
or administrative staff employed by it, from financial loss and
expense, including legal fees and costs, if any, arising out of
any claim, demand, suit or judgment by reason of alleged negli-
gence or other act resulting in accidental damage to or destruction
of property, within or without the school building, providing such
teacher, member or employee, at the time of thé accident resulting
in such injury, damage or destruction was acting in the discharge
of his employment or under the direction of such board of educa-
tion, board of trustees, state agency, department, or managing
board. For the purpose of this section, the term 'teacher' shall
include any student teacher doing practice teaching under the
direction of a teacher employed by a town board of education or
by the state board of education.25

Section 10-236 of the Connecticut Annotated Statutes gave the power to the
school districts to insure against liability provided for by sec. 10-235
given in this statute.

A case came up in 1955 under this statute. In Swainbank v.

23Connecticut‘General Statutes Annotated, Title 10, ch. 170, sec.
10-235,

24Ibid. sec. 10-235. SRR

.251bid. sec. 10-235,




55

Coombs,26

the charge of assault and battery was brought against the prin-
cipal with the school board and the members of the board of education as
defendants with the principal. The principal slapped a boy on the ear
when the boy was whistling at his desk. The court held that a judgment
must first be secured against the prineipal. The purpose of the statute
was not to abolish immunity but fp protect teachers from loss by civil
misconduct. The statute was an indemnification from loss; not. indemni-
fication from liability.

In 1937 New Jersey enacted a statute which allowed‘thé board of
education to provide legal counsel at the expense of the board for legal
action brought against teachers. An action which dlleged the use of corm-
poral punishment on the part of the teacher was excluded from this bene-
£fit.27 1In 1938 New Jersey enacted its "save harmless" statute. It was
almost identical to the other states. The act provided protection from
financial loss for any employee of school boards from any claim or judg-
ment arising from thelr negligence. Its prbvisions are:

It shall be the dufy of each board of education in any
district to save harmless and protect any person holding office,
position or employment under the jurisdiction of said board from
financial loss arising out of any claim, demand, suit or judgment
by reason of alleged negligence or other act resulting in-aceci-
dental bodily injury to any person or damage to property within or
without the school building; provided such person at the time of
the accident, injury or damage was acting in the discharge of his _
duties within the scope of his office, position or employment and/or.
under the direction of said board of education; and said board

of education may arrange for and maintain appropriate insurance
with any company created by or under the laws of the State or in

26gwainbank v. Coombs, 18 Conn. Supp. 391, 115 A. (2d) 468 (1955).

27New Jersey Statutes Annotated, Sec. 18:5-50.2. IR
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any insurance company authorized by law to transact business in
State, or such board may elect to act as self insurers to maintain
the aforesaid protection.28

The New Jersey courts have held the "save harmless™ statutes did
not create a liability on the part of the school district.?9 This statute
did not create a new cause of action against a schdol board even if the
board of education failed to insure against such liabilify.“

In 1955 Wyoming also passed a "save harmlass" statute. This
statute provides for the school district to save harmless apd protect all
teachers and supervisors from suit arising from negiigence provided that
they are acting within the discharge of their duties. This' statute aléo
provides authority for the purchése‘of appropriéte insurance by the school
district for thgir protection. It specifically does ggE exempt the school -

district from immunity. The appropriate sections follow:

Each board of directors in any school district is empowered
and authorized to save harmless and protect all teachers and members
of supervisory and administrative staff from financial loss arising
out of any claim, demand, suit, or judgment by reason of alleged
negligence cr other act resulting in aceidental injury to persons
within or without the school buildings; provided such teacher or
member of the supervisory or administrative staff at the time of
the accident or injury was acting within the discharge of his duties
within the scope of his employment or under the direction of said
board of directors, and said board of directors may arrange for
and maintain appropriate insurance with any company created by or
under the law of this State, or in any insurance company authorized
by law to transact business in this state, or such board may elect
to act as selfinsurer to maintain aforesaid protection.

281bid., Sec. 18:5-50.4.

29Tpipens v. Peterson, 11 N.J. Supr. 282, 178 A. (2d) 149 (1950)
Thompson v. Board of Educ., City of Millville, 11 N.J. 207 94 A(2d)
206 (1953). ' :
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This act (21-158-159) shall not be construed as creating or
tending to create a liability of the school district so protecting
or insuring its teachers or staff members nor shall the failure to
procure such insurance as is authorized by this act be construed as
creating any liability of the school distriet.

The total impact of the "save harmless" statutes has been negli-
gible in Comnecticut and New Jersey because of the reluctance of the
courts to apply the statutes to change in any way the immunity of the
school district. In Wyoming the statute'specifically retains the immu-
nity of the school district. Only in New York has the ."save.harmless"
statute brought forth fruitful results and this has been because it was
coupled with a more widespread move toward abrogation of the immunity
doctrine. This will be touched upon in another section.,

As far as changing or modifying the immunity doctrine as a whole,

¢

except for New York, there has been little change.

Effect of the Governmental and Proprietary Rule
Upon the Immunity Doctrine

One of the techniques used by plaintiffs to crack the wall of immu-

nity has been to make the distinction between governmental and proprietary

functions of the school district. Edwards has brought this out in this

statement:

Recognizing that a school district cannot, under common law,
be held liable for the negligence of its agents or employees in the
performance of a governmental function, plaintiffs in numerous cases
have claimed liability on the ground that the school district was
engaged in the performance of a proprietary or private function.31

S0yyoming Statutes, 21:158, 21-159.

3lEdwards, Newton, The Courts and Public E&uéation, p. 403,
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According to this rule, if it can be proven that the school dis-
trict islperforming a proprietary function then the district can be held
liable for its negligent acts or the negligent acts 6f its empléyees.
Some jufisdictions try to apply this rule; others do not. \

Corpus Juris Secundum points out that some authorities hold that

the immunity doctrine applies: regardless of whether torts were committed
in the exercise of government functions. Some authorities, however, hold
a district liable for torts. committed in the exercise of proprietary
functions , 32

The main trouble most courts have with the govefnmental functions
as opposed to proprietary functions is to distinguish between the two.
When is a school acting as a government and when is it acting as a private
corporation? 1Is it acting in its proprietary or private capacity when it
puts on an activity for public entertéinment and charges admission? Some
courts say this is proprietary but others say that all actions.of the
school are of a governmental nature.

In a hard-hitting dissent in a 1943 Montana case Justice Erickson
called the governmental-proprietary test an arbitrary dne.- Justice
Erickson expressed the belief that the trend of court decisions is to
make more functions proprietary rather than governmental to ease the
-harshness of the immunity rule. He condemns the dcctrine by declaring
that neither logic nor justice supports the rule. The following quotaticn
shows how strongly Justice Erickson feels about the attempt to apply the

governmental-proprietary rule.

3278 C¢.J.S. 1325, o
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!

Mostﬁof the states, in attempting to decrease-the severity
of the rule have adopted the governmental-proprietary test. The
test is an arbitrary one, but the general trend of the decisions
is te declare more and more functions proprietary rather than
governmental so as to allow recovery. It is now generally agreed
that neither logic nor justice support (the rule) which in this
case denies recovery to the person injured as in this case where
she goes for entertainment to a basketball game sponsored by the
school district, while on the other hand for exactly the same
injury under the same conditions she could recover if she had
gone to a theater and had there been injured. :

Most of the jurisdictions apparenfly have not attempted to apply
this rule because of its .difficulty. Pennsylvania has an interesting
statute that declares that school districts are not immune from liabil—
ity in tort if the negligent acts of their sevvants were committed in the
course of proprietary functions. The essence of the statute is given in
the following:

.‘Municipal and quasi-municipal corporations, such as school
districts, are not immune from liability in tort for the negligent
acts of their sepvvants committed in the course of proprietar
functions of the municipal and quasi-municipal COrporgfion. +

A school district which operated a swimming pcol as a summer
recreation program was held -liable when a boy drowned.3% The Pennsylvania
Supreme Court reQeﬁsed the lower court and held that this was a proprie~'
taﬁy function. When a school district purchased a tax deli;Quent'hbuse

and” the tenant, an eight?year 0ld girl fell, the school was engaged in a

3%Rhoades v. School District No. 9, 115 Mont. 352.
4au P.S. Sec. 2.211-2.17,

35Morris v. School District 393,Pa. 633, 144 A (2d4) 757 (1958).
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proprietary function for buying? maihtaining,.and possessing prope_;rty.36
However, the court held that a football game was an educational activity
and was therefore a governmental function.37 Also the Pennsylvania
Supreme Court held3® that a schqol district was not liablé for negligence
in performing the governmental funetion of maihtaining the school grounds
and fences.

A case heard in Arizona held the school district liaﬁle for a-
proprietary function.39 The Arizona Supfeme Court reversed the lower
court which had upheld immunity. The defendant had leased the football
stadium to another school and had received a fee of $3OO.4:A paying spec-
tator fell because of a faulty handrail. The court ruled that the school
district had leased, received compensation, and was thefefofe'engaged in
a proprietary function and liable. When this case had been decided (1955)
Arizona still applied the immunity doctrine and the dicta of the court
implied that it did not want to extend the docirine. In 1965 the Arizona
Supreme Court ébrogated the immunity doctrine. Schools or school dis-
tricts were not involved directly in this case but the court left no
.doubt that the abrogation of the rule was applicable‘to.school districtsgoﬂ

Two cases in Illinois refused to make the distinction of dividing

30pintek v. County Board, 186 Pa. S. 366, 142 A (2d) 296 (1958).

37Martin v. School District, 83 Pa. Dist. and Co. R, 196, 54 Lack.
Jur. 57, . )

3%ichael v. School Dist., 391 Pa. 209, 137 A. (2d) 456 (1958).
398awaga v. Tuscon High School District, 78 Ariz. 382, 281 P. (24)
105 (1955),

"0Stone v. Arizona Highway Commission, 93 Ariz. 383, 381 P. 2d 107.




61
SET o Oregon the District was held liable for performing

u2

the functions.
the'proprietary function of painting a flag pole.

Though some jurisdictions have successfully-applied this rule, it
is extremely difficult to apply, and a close éxamination of dny particular ’

state should be made before ‘one tried to make this type of distinction.

Effect'of Liability Insurance Upon the Doctrine

Many states have statufes.which permit the purchase of liability
insurance. In some states liability insurance has been purchased without
cactual authority to do so by statute. It has been doubtful if such pur-
chase of 1liability insurance would stand a iegal test. in insurance law
it is generally known that the mere possession of liability insurance does
not imply liability. In fact, in many jurisdictions the fact the defend-
ant may have insurance is inadmissible evidence.LFS

One_ of the reasons advanced for the immunity doctrine has been the
desire to protect trust funds; however, this does not seem a good enough
argument if the trust fund is protected by insurance. The meve faét that
liability insurance is purchased by the school district to protect it from
law suit does not appear enough to waive the immunity doctrine. Although
there are some exceptions to this, the great weight of authority seems to

hold that such purchase does not waive governmental 3‘.mmunity.”'11l

“lgarpison v. Community Consolidated School District 65, 3 fli;’,
app. (2d) 322, 181 N.E. (2d) 361 (1961) also Ludwig v. Board of Educ,
35 I1l, app. (2d) 401, 183 N.E. (2d) 40l (1962)..

“2Lupe v. School Dist., 130 Ore. 409, 275 P. 686 (1929).

43Bigelow, Harry A., Am. Law and Procedure, Vol. 7 p. 257.

Lltschaerer and McChehey, op. cit., p. 31.
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In a few jurisdictions the courts have taken the view (which
is worthy of characterization as enlightenment) that to the extent
that a liability insurance policy protects a governmental unit
?gainst torEsliability, the otherwise existing immunity of the unit
is removed.

In a leading case in Tennesseelduring 1932 the'courtvdid not allow
the defense of governmental immunity because the plaintiff and the insur-
ance company had agreed to waive any excess damage over the limit of the
policy.46 In 1936 a similar ruling‘was made which removed immﬁnity to the
extent of the coverage which protected the publi¢ funds of the Schools. 7’
In 1945 the court held that the reason for the immunity doctrine was that
there were no funds available to pay the claims, but if insurance were
carried, recovery could be had, but only to the limits of the policy.48
So in Tennessee one can recover at least the amount of the insuraqce.

Kentucky haé taken a view similar to that of Tennessee. In the
Taylor case where a child was injured in a bus accident, the school had
a policy with an immunity waiver clause. Recovery was allowed to the
extent of the_policy,qg Kentucky has taken the‘middle ground and does not
make the board liable for the torts of its agents aﬁd employeeé but does

permit suits and a judgment to be obtained which, when final, shall meas-

ure the liability of the insurance carrier to the injured party for whose

4568 A.L.R. (2) 1u37.
%6Marion County v. Cantrell, 166 Tenn. 358, 61 S.W. (2d) 477 (1932).

%TRogers v. Butler, 170 Tenn. 125, 92 S.W. (2d)..
48raylor v. Cobble, 187 S.W. (2d) 648 (19u5).
49Taylor v. Knox County, 292 Ky. 767, 167 S.W. (2d) 700,
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benefit the insurance policy was issuea.so In a case that came up in
1947, a échool board member was legally riding a school bus and was killed
in an accident. The defendant had a policy with waivér of immunity rider
attached. It was held the deceased came within the coverage and immunity
was waived to the extent of the insurance.l In another case an appeal
heard in 1952 allowed a jury trial against a school diétfict that had
liability insurance .52

- In Hummer v. School District of Hartford City the Supreme Court
of Indiana ruled that the statute permitting tﬂe purchage éfvinsurance
was not a waiver of immunity.E"3 However, in 1960 in an action against:
a county board of commissionerg, the liability for a proprietary function
was set at the policy 1imits.>* The Indiana Supreme Court disappro&ed
of the Hummer ruling by stating: "The opinion of the Appellate Cqurt in
the case of Hummer v. School City'of Hartford City (1953), is disapprove&
in so far as it is inconéistent with the views herein expresseé.”55 In
Indiana a plaintiff would have a chance of collecting judgmegt up to the

amount of insurance.

S01hi4.

51Standard,Accident Insurance Co., v. Perry County Board of Ed.
72 F. Supp. 142 (1947).

°%pike v. County Board of Ed., 253 S.W. {2d) 253 (1952).

53Hummer v. School Dist. of Hartford City, 124 Ind. aﬁp. 30, 112
N.E. (2d) 891l.

IS“Flowers v. Board of Commissioners County of Vanderburg, 240 Ind.
668, N.E. (2d) 224 (1960).

S51hid.
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In 1962 another attempt was maéé in Pennsylvania to change the
immunity doctrine in regards to the amount of liability insurance carried
by the school district. In Supler v. School District of North Franklin
Township the Supreme Court of Pennsylvania héld that the rule making
school districts not liable for negligenge in théir governmental functions
was not rendered inapplicable by the districts coverage by liability
insurance.°

In the Supler case the parents of a child who was injured recog-
nized the'long and well established law of Pennsylvania, but -asked the
court to abrogate the doctrine as in Wisconsin and Illinéis;. The courtu
refused to do this. It was also aéked if the law would not be changed
some by the court to hold it inapplicable where the district was heid
not to have waived its immunity even though it had "protected itself" by
liability insurance. On the point that the district received nothing
for premiums paid to the insurance company unless recovery was allowed
the court said that this fact was not true because the court had held
a district liable for a tort committed in the performance of a proprietary
function. The court went on to say that even if plaintiff's assumption
that the district did not receive its money's worth were trﬁe'it was an
insufficient legal reason to justify a change in the law. "The following
quotation is taken from the case. |

Plaintiffs further argue the rule should be modified because
otherwise a school district which purchases liability insurance

S83upler v. School District of North Franklin Townsﬁip 182 A 2d
(1962). B
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receives no value for the money it expends on premiums, if the
district is protected by the doctrine of immunity. The fallacy
in this contention is demonstrated (by the fact that) this court
held the school distriect liable for a tort committed in the per-
formance of a proprietary function. It follows that a school dis-
trict which purchases liability insurance does receive value since
it protects itself against liability arising from its participation
in proprietary functions. However, even if plaintiff's assumptions
were correct, it would not be legally sufficient reason to justify
a judicial change in the law.

Finally the court adhered to the view that if it is to be the
policy of the law that the state or any of its agencies is to be subject
to liability for its torts while engaged in governmental operations, the
changes should be made by the legislature and not by the cqurt‘s.s8

The Vendrell case heard in Oregon in 1961 construed the statute
allowing the purchase of insurance to mean that the immunity of the
district was lifted only to the extent of the policy,59 If a district
did not purchase insurance, it was still immune and not negligent for
failure to do so.

The effect of liability insurance upon the immunity doctrine has
been limited. A few states have taken this route as a means of allevi-
ating some of the injustices of immunity without the violation of trust

funds or public money. It seemed a safe middle of the road: technique

that had some limited application. -

Present Status of the Doctrine

The present status of the immunity doctrine is that though the

*T1bid.
581bid.
5%Vendrell v. School District, 360 p. (2d) 282 (1952).
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doctrine has been chipped away in some states with some far-reaching
decisions, the inevitable lag was also at work, and it will be many years
before immunity completely disappears;

Insurance for school district liability, even when authorized by
statute, usually has limited application. In two of the four states
having "save harmless" stafutes the effect on the doctrine has been nil.
In only one, New York, has the "save harmless" statute worked toward
abrogation of the doctrine. |

In only a few stafes (California, Illinois, New York and Wisconsin)
had real changes come about to abrogate or otherwise change the doctrine.
In only these states could the plaintiff go to court and be fairly sure
of getting relief for negligent acts of the school district and/or thein
employees.

In three states (Minnesota, Oregon, and Washington) early movements

to modify or abrogate the doctrine were either controlled or eliminated.

Summary
In the year i788 the concept of sovereign immunity was promulgated
in the case of Russell v, Men of Devon. Shortly thereafter it was incor-
porated into American jﬁrisprudence by Ephriam ﬁower v. Inhabitants of
Leicester, 9 Mass. 247 (1812)." Schools have traditionally shared in
immunity because they are governmental agencies. For such reasons as

loss of public funds, public relations, stare decisis, ultra vires, and

I

the belief that legislatures have to give permission to bring suit against

governmental agencies, school districts in the United States have been
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immune from tort liability for negligence.

The legal meaﬁing of the word tort is difficult to state. In its
simplest form it is a civil wrong perpetrated‘upon another, exciusive of
‘contract. It is not a crime but an action for which courts may allow the
1njured party to seek recovery.

The status of the immunity doctrine at the present time (late 1968)
is confused because since the latter half of the last century a nuﬁber
of states have embarked upon a mo&ementAaway from the traditional immu-
nity. |

Two types of legislation have been used‘tc attempt to modify the
harshness of the immunity‘doctrine. One is the so-called ''safe place"
statutes and the other is the '"'save harmless" ;egislation.

Two states (Colorado and Wisconsin) have enacted statutes which
impose a liability upon the school districts to build anc maintain their
bulldlngs and/or equipment so as to render them safe for general use.
Generally, the courts have 1nterpreted these statutes very strictly and
recovery has been limited. o

Four states (Connecticut, New Jersey, New York and Wyoming) have
passed "save harmless" legislation. These acts thch causefboardscéf w
educatioﬁ to assume the liability of schocl employees acting within th?. "
scope of their,daties may or may not make"boardS‘of'educaties“1iab1e in
tort for negligence. 'Connecticut courts have interpreted this as one of
indemnification from loss, not from liabilityl. In othey words, judgments "
must first be secured against employess., In New’ Jersey “the’ courts have e

said this act dld not create-a: liabllity upon the- part of.: the‘distrlct
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and the school district was held immune from suit. The statute of
Wyoming éontained within itself a statement to the effect that no new
liability has been created.

In a few jurisdictions the courts have attempted to classify the
functions of the school as either governmental or proprietary. If the
function is held to be proprietary, liability may attach. Such a distinec-
tion is hard to make; therefore, it is ipfrequently done. Pennsylvania
and Arizona have made this distinetion. The Illinois-Supreme Court as
recently as 1962 would not attempt this artificial distinction. In gen-
eral, this distinction has had little effect upon the iImmunity doctrine.

Many school districts carry liability insurance with or without
statutory authorization. The carrying of insurance would seem to void
one of the reasons for immunity; the protection of public funds. The
bulk of the states have not allowed recovery even if the district was
fully insuredg however, several states have departed from this.concept.
Kentucky and Tennessee havé done so. At one time Illinois allowed recov-
ery up to the amount éf the policy. In 1961 the Oregon Supréme Court
permitted recovery against a school district for the amount covered in
the policy. However, on a re-trial of the-case the court Peversea itself
and it now seems doubtful if one can collect even the amount of the insur-
ance in the state of Oregon.

In brief, a recapitulation of the status of the immunity doctrine
discloses that there has'been a slight movement. away from the traditional
immunit&. Four states (California, Iilinois, New York, and Wisconsin)

have been leaders in the complete abrogation of the immunity doctrine.
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Other states have develoéed specialized laws for granting recovery in
limited areas. Kentucky and Tennessee allow recovery to the amount of
liability -insurance carried. School districts in the state of Washington
have been held liable except for injuries occurring in certain specified
locations, A few states attempted the division of the schools' functions
into governmental or proprietary categories. |

In Chapter 4. a study of modern cases will be made to determine the
trend of the immunity doctrine. A representative sample of cases through-

out the nation will be reviewéd to see if there is a significant trend.
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CHAPTER IV

TRENDS IN DEVELOPMENT OF IMMUNITY DOCTRINE

The final step in this study was to examine the status of the
immunity doctrine to determine trends. The best way to do this seemed
to be to examine actions by courts of states that have acted upon the
doctrine és reported in Chapter 3.

The first American case that established the immunity doctrine
in the, United States was Mower v. The Inhabitants of Leicester, 9 Mass.
247 (1812). From 1812 until about the turn of the century, the trend
was toward extending the immunity to school districts because they were
sub-divisions &f the state. (Reasohs:,given‘by the;state supreme courts
were: (1) the school is an agent of the state and can not be sued,
(2) lack of precedent, (3) lack of monies to pay a judgment, (4) school
districts are Aot responsible for the acts of their employees and there-
fore not liable for their torts, (5) any act a school district performs :
that is a tort is ultra vires, that is outside its authority and the dis-

trict is not liable for an act committed ultra vires, (6) schools do not

it

act for profit and therefore are immune, (7) schools might be embarrassed
and lose rapport with the public, and (8) only the legisiature can lift
immunity.

Starting about 1900 a treﬁd began'towgrd modification of the
doctrine. The first modification came when state courts began making
an arfificial'distinction between governmental capacity and the proprie-

tary capacity.
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If the school district was acting in its_governmental or public capacity
it was immune from liability; if it was acting in its proprietary or
private capacity it was not. The difficulty in making this distinction
made the governmental/proprietary rule unpopular with courts and it fell
into disuse.

. Another trend toward modification was the use of liability insur-
ance to protect.the finances of the school districts. School districts
began to carry liability insurance because of the fear of being sued for
a tort committed in its proprietary capacity. In the absence of a statute
authorizing the purchase of liaBility insurance, it has'commonly been held
by courts all over the nation that a governmental agency does nothhave the
power to take out insurance and because of this fact the mere purchase of
' 1iability insurance has no legal effect on the immunity doctrine.

In the late 1950's thi; indirect approach toward modification by
insurance gave way to a more direct approach. This was a frontal attack
on the immunity doctrine itself.

This chapter will examine the trends in the development of the
immunity doctrine by looking first at the states that began to modify the
doctrine but retrogressed. ‘The states that abrogated the immunity doc-
trine will then be examined. The states that have had limited immunity
will be examined next. Other states have neitﬁer abrogated the doctrine
nor limited liability, but they havé:perhaps foreshadowed abrogation by
their recent court decisions. These also will be examined., Finally the
states that still uphold the doctrine will be studied fo see if there is

a trend in these states.
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Early Movement Toward Médification of the Immunity
Doctrine and Retrograde Trends

In three states.(Minnesota, Oregon, and Washington) there: was~a
movement towérd‘modification of the immunity of school districts. How-
ever, for one reason or another a retrograde ﬁovement has taken place,
and thesé states now strictly control, if not complétely eliminate, the
liability of the school district for tort.

The highpoints of the development of the immunity doctrine in
Minnesota, Ofegon, and Washington apre.given 'in the next’few paragraphs
and may be found in Table 1, page 73.

Minnesota was the fifst.of the fhree states that had a statute -
(1851) that allowed action to be brouéht against a schooi district; In
1892 in the Bank case the court ruled that school districts could only be
sued on a contract and upheld the immunity doctrine. Iﬁ 1962 the immu-
nity doctrine was reversed by the Spanel case as archaic. ‘The couprt
withheld its action until the 1963 legislature adjourned to await any
action the legislature might take. In 1963 the Minnesota legislature
reversed thé Spanel case and made the immunity doctrine a ?qle of law
in. Minnesota. In Minnesota there was a trend starting in 1962 toward
abrogation but.this was reversed in 1963 and since then no new cases have
arisen at this time‘(late 1968). | v -

Oregon -had an 1862 statute that imﬁosed liability on school dis—‘ |
tricts. In 1914 the Oregon Supreme Court upheld the immunity doctrine
deg¢laring in the Wiest Case tﬁat schools can not commit a tort. In 1929

the supreme court declared that school districts could be sued for
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TABLE 1. HIGHPOINTS OF KEY CASES IN DEVELOPMENT OF IMMUNITY DOCTRINE IN
MINNESOTA, OREGON AND WASHINGTON '

States Highpoints in Development Key Cases
of Immunity Doctrine
Minnesota 1851 statute allowed action to be brought
: against a school district for tort.

1892 immunity upheld by court. Supreme Bank v. Brainerd
court ruled statute applied only to (Minn.) School
contracts. b ~ District

1962 immunity reversed as archaic. Spanel v, Mounds

View (Minn.)
School District

1963 immunity made rule of law by
legidature.

Oregon 1862 statute imposed liability on
school districts.

1914 supreme court held that schools Wiest v. School
cannot commit a tort. Immunity District No. 2u
doctrine upheld. (Ore.)

1929 supreme court held school Lupke v. School
district could be sued for tort District (Oce.)
if act was proprietary.

1829 supreme court overruled itself Antin v. Unicn
and held all school district acts High School .
are governmental because the dis- District (Ore.)
tricts are quasi-corporations.

Immunity still prevailed.

1961 supreme.court allowed. relief up Vendrell v.
to insurance carried. School District

1962 on re-trial case over-ruled and (Ore.)
relief not allowed even up to
amount of insurance. :

Court ‘ruling still in vogue.

Washington 1869 statute abrogsted the immunity

doctrine,
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TABLE 1 (continued)

States: . Highpoints in Development Key Cases
' - of Immunity Doctrine

Washington 1907 supreme court held a school dis~ Redfield v.
trict liable for tort under 1869 law. School District
(Wash.)

+ 1917 'statute limited liability to

" actions except those arising from any
park, playground, field house, athletic
apparatus or appliance, or manual
training equipment.

1920 supreme court held that statute Stovall v.
of 1917 exonerated only athletic Toppenhish
apparatus or applianceés used in School District
connection with any park or play- 49 (Wash.)

ground, -or field house.

1965 supreme court upheld limited lia- Perry v..
bility and reaffirms Stovall case. Seattle School
. District (Wash.)

proprietary acts. This was the Lupke case. The -Court almost immediétely
Sverruled itself in Antinm v. Union.ﬁigh School and said that all school
dist?ict acts are governmental. This was the legal situation until 1961
when the first Vendrell caée allowed recovef& up’to~fhe amount of liabil-
ity insurance carried. On a retrial of the Vendrell caée the supremé -
court held that recoverySCOuld not be given to the plaintiff even up to
the amount of insurance carried. Between this decision in 1962 and late
1968 no key decisions have appeafed that woulq change the direction set.
In Oregon despite a slight trend set £y tﬁe first Vendrell case allowing
relief up to the amount of liability insurance carried, thelsupreﬁé court

reversed itself upon petrial of the case and would not allow relief even
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up to this amount. This is the situation at this time in Oregon (1968).

In Washington an 1869 statute abrogated the immunity doctrine.
This statute was not tested.until 1907 in the Redfield case. This case
held thét school districts could be held liable under the 1869.statutea
This brought many actions against school distpicts until the 1917
Washipgton legislature passed g?b;l%';imitipg'immuniﬁy'tg.accidents
arising from any park, playground, field house, athletic apparatus or
appliance, or manual training equipment. In 1920 the supreme court in the
Stovall case defined the statute as exonerating only athietic apparatus
or appliances used in connection with any ﬁark,‘playgroﬁnd, or field :
house. A 1965 case confirmed this view?and as of late 1968 no new -cases
have been found on the immunity doctrine. .Sfafting from 1869 Washington
had a trend toward abrogation that was stfepgtbened in 1907 by the
Rgdfield case but was limited by legislation in 1917. The 1917 statute
was qonfirmed in 1920 and as recently as 1965 allowing limited.liability
of séhoél disﬁricts.~

To sum up briefly: Minnesota abrogated the immunity doctrine by‘
supreme court action in‘1562 only to have the 1963 Minnesota legislature
reinstate it. Oregon originally had an 1862 statute that allowed school
districts to be sued for tort but this statute was pverruled by the
supreme court by the Wiest case in 1914. The Lupke case in 1929 a;lowed
schools to be sued if actioﬁ was broprietary and in 1961 the Vendrell case
allowed recovery up to the.amount of liability;iﬁédraﬂce"carried but upoﬁ
retrial of the case reversed itself and would mot allow recovery even up

to the insurance carried. Washington had a 1869 statute that allowed
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school districts to be sued. This was tested in 1907 in the Redfield
case and suit was allowed. Because of the number of cases brought against
schﬁols the Washington legislature passed a 1917 statute that limited
liability. This statute is still in affect and upheid by recent deci-
sions in Washington.

The next sections will review the states of Mlnnesota Oregon,
and Washington to show how the movement toward modlflcatlon of the immu-
nity doctrine retrogressed in these states.

Immunity in the State of Minnesota. Minnesota had a statute as

far back as 1851 which allowed an action to be brought against a school
district for an injury to a plaintiff. By a strict intefpretation of the
statute the courts, for all practical purposes, annulled this statute.

In the leading case of Bank v. Brainerd School District, heard in
1892, the éttitude toward governmental immunity was set.} The complaint -
alleged that the defendant negligently left two tree stumps, three inches
high and two inches apart sticking up in the playground. The minor plain-
tiff tripped over these stumps, breaking a leg which was later amputated.
The suit asked $20,000 in damages. The Minnesota Supreme Coupt affirmed
the lower court's dismissal of the suit in ruling that the statutes -
applied only to contracts and did not allow liability for negligence.
The rights of the pla;ﬂt;ff in the statute were declared property Plghtu.
*Although sghools may sue and be sued, this fact does not change immunity.
The schools are quasi-municipal corporations, organized for educational

purposes,

1Bank v. Brainerd School Distriét, #9 Minn. 106, 51 N.W. 814 (1892).
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In another case where a ten-year-old $oy was run over-b& a school
bus on the school grounds, the school was hela not liable for the negli-
genf operatioﬁ of the school bus. The Minnesota Supreme Court affirmed
the district court's decision in sustaining the defeﬁdant's démurrer.Q
The court said that the school was a quasi-governmental agency, performing
a public function and was not liable.

A personal injury suit was brought by a plaintiff who had lost the
sight of one eye and severely damaged the other.3 He alleged that the
defendant's officers and agents had negligently used unslaked lime to line
a football field. Again the Minnesota Supreme Court affirmed the disffict
court which had sustained a demurrer to dismiss. The court brought out
again that school districts were governmental agencies pérfofming a public
function and that the statute did not authorize suit. for personal injuries
due to negligence. It held that regardless of whether the térm is nui-
sance or negligence: (1) it was not acfionable5 (2) there was no differ-
ence between mandatory and permissive governmental functions and (3)
making a small charge did not impose liability.

In 1952 a plaintiff was injured in a collision with’a school bus.
The plaintiff contended that the school district carviea liability insur-
ance and that this was a waiver of immunity.‘ The federal court held that
the operation of a school bus was a governmental function and that munjeci-

pal corporations were immune .t

2A11en v. Independent School District Nb('l?, 173 Minn. 5, 216 N.W,
292 (1929)

3Mokovich v. Independent School District No. 22, 177 Minn. uug.
YRittmiller v. School District No. 84, 104 F. Supp. 187 (1952).
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In 1962 the Supreme Court of Minnesota mdde a startling reversal of
pre&ious decisions upholding the immunify doctrine and apéeafed to have
~ made a tremendoug break—thpough toward complete abrogaticn‘of the immunity

5 the court held that

doetrine. In Spanel v. Mounds View School District
the doctrine of immﬁhity to tort action was archaic and would not be
applied to cases arising after the 1963 Minnesota legislafure adjourned,
subject to any statutes presently or subseguently limiting or fegulating
prosecution of such claims. The result was to apply immunity in the case
before the court‘and deny recovery by an injured child. - /

Suit had been brought to recover damages from thevscﬂéol district
and a teacher and principal employed by it for injuries resulting frém
alleged negligence of the defendants in permitting a defective slide to
remain in fhe kindergarten classroom of an elementary échool. ‘The only
issue before the court was whether the doctrine of tort immunity should
be overruled by judicial decision or permitted to remain in effect until
repudiated by the legislature. The rule was very well established by
previous cases. The court pointed out that despite its adherence to
immunity, its impatience with perpetuating the injustice of the doctrine
to injured individuals in thi; era of rapidly expanding governmental
functions and services was apparent.

Referring to these previous cases the court said that "the hand-

writing has long been on the courtroom wall" and that the defense of ':-

school district immunity was based on meither "justice nor reason." The

5Spane.l v. Mounds View School District No. 621, 118 N.W. 2d 795
(1962). : : -
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’

quotation below gives an indication of the reaction of the court.

Thus the handwriting has long been on ‘the courtroom wall.
We have been troubled for three generations by the unheeded peti-
ions of the lamed Frederik Bank, the halt Jennie Snider and the
blind Frank Mokovich. Since we have repeatedly proclaimed that
this defense is based on neither justice nor reason, the time is
now at hand when corrective measures should be taken either by
legislative and judicial fiat.®

After réviewing the origins of immunity and its history in .~
Minnesqta the court said.that the genesis of the immunity. doctrine was’
accidental and.was‘"chafacterized by:.expediency." ‘The court also felt
students_have a special status because of the compulsory attendance .-
statute and déserve more than' ordinary protection.  The court's.reasons

frere” d8 follows.

Our consideration of the origins of tort immunity persuade
us that its genesis was accidental and was characterized by expe-
diency, and that its continuation has stemmed from inertia. The
development of governmental liability for proprietary functions
was an acknowledgement that the original rule was unduly restrictive
and reflected an uneasiness in the corporate conscience...It has
been argued on behalf of defendants that if immunity is abolished
public schools will be deluged with claims for injuries resulting
from inadequate supervision, from frostbite while waiting for the
bus, from blows struck by other children, from forbidden and mis-
chievous activities impulsively and foolishly inspired and from
a host of other cases. School children have a specilal status in
the eyes of the law, and in view of the compulsory attendance
statute deserve moré than ordinary protectdion: Operating an
educational system has been described as one of the nation's big-
gest businesses. The fact that subdivisions of government now
enjoy no immunity in a number of areas has not noticeably circum-
scribed their usefulness or rendered them insolvent,

6Ibid. p. 797.

7Ibid. p. 799.
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The repudiation of th; doctrine by the Minneéota Supreme Court was
made prospective and not retroactive in application. In addition, it made
its abrogation of the.rule effective as of the déte of the adjournment of
'the 1863 legislature.

Minnesota scﬂool men and other interested parfies were waiting
anxiously for the decision of thé 1963 legislature as this would decide,
perhaps for years to come, t@e fate of the immunity-doctrine in the state
of Minnesota.

The decision was not long in coming. During the 1963 session the
Minnesota legislature enacted a statute making the doctring of. governs-
mental immunity from-tort liability a. rule.of statutory law of Minnesota
and applicable to-sthool districts! of the. state. The endcted statute was
as follows:

The doctrine of goﬁernﬁental immunity from tort ligbility
as a rule of the decisions of the courts of this state is hereby
enacted as a rule of statutory law applicable to school districts
and towns not exercising powers of villages in the same manner and

to the same extent .as it was applied in this state to school dis-
tricts and such town on or prior to Dec. 13, 1963.8

" To sum up-the highpoints of the iﬁmunit& doctrine trends in
Minnesota, it can be_seen fhat as far back as 1851, Minnesota had a stat-
ute allowing action tovbe brought against a schoél district for tort. The
supreme court practically annulled this statute in deci;ions'arising'from

this statute. The Bank case (1892) was the precedent case and the court

stated that the statute only applied to contracts and not to torts. So

8National School Law Reporter, R. R. Hamilton, Editor, Vol. XIII,
No. 22. '

——
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the situation remained until 1962 when in the Spanel case the supreme
court reversed the immunity doctrine as archaic but in 1963 the legisla-
ture reinstated the immunity doctrine as a rule of law. This was the
situation in late 1968,

Immunity in the State of Oregon. In 1862 Oregon passed a law which

imposed liability upon governmental agencies. It was not until 1914 in
Wiest ' v. School District (Ore.) that this law was tested. In this ruling
and sﬁbsequent rulings, the court nullified this statute. In 1929 in
Lupke v. School District (Ore.) the court made oné exception and allowed
a2 judgment against a school district. However, within two months the
court had'reversed its thinking and was agaln applying the doctrine of
Immunity.
The statute granting authority to mainfain an action or suit
against public corporations was Section 30.320 which follows:
An action or suit may be maintained against any of the
public corporations in this state mentioned in Section 30.310 in
its corporate character, and within the scope of its authority,
or for an injury to the rights of the plaintiff arising from some
act or commission of such public corporation.
The other public corporations designated were "incorporated cities,
school distriects, or other public corporations of like charaéter."lo
Section 332.180 authorized the purchase of liability insurance to cover

negligence of the district or its officers and agents.ll

90regon Revised Statutes, Sec. 30.320

101b1d. sec. 30.310.

1l1phid. Sec. 332.180.
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The first case concerning Section 30.320 that granted authority

to maintain a suit against public corporations was heard in 1914.12

In
the Wiest case the court stéted that the board of education could not
commit a tort, and if it did it was acting E&EEé.XiEEi‘ that is, out-
side its powers. This was the precedent setting case and has been fol-
lowed consistently with one exception.

The éxception‘was the case of Lupke v. School District where the‘

plaintiff brought a personal injury suit against the district.l3

The
plaintiff had been employed to paint a flagpole and fell when the pole
: collépsed. The court ruled that the district Qas‘liéble as the act was
a proprietary functidn rather than é governmental one. ‘However, a short
time later the same court held that thefé was no sound basis for such a
distinction and overruied the Lupke decision.

In Antin v. Union High School District (1929) the‘district was
charged with negligence when a pneumatic water tank.recently installed

o The Oregon Supreme Court

exploded and killed a nineteen-year-cld boy.
affirmed the lower courf's dismissal of the complaint. The court ruled
that the district was negligent in not installing a safety device on the
tank, but the tank which was used for school purposes was aiding a

governmental function. The court appeared to favor the maintenance of a

suit as prescribed by statute but was committed to stare decisis. This

12yiest v. School No. 24, 68 Ope. 474, 137 P, 749 (1914),
13Lupke v. School District, 130 Ore. 403, 275 P. 686 (1929).

*antin v. Union High School District, 130 Ove. 461, 280 P. 664
(1929).
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doctrine means abide with what has been decided and many courts are
reluctant to go against it. The court ﬁeld that the school acts wholly
as a governmental agency performing those duties imposed by statute.
The school was held to be a quasi~corporation performing nothing but
governmental functions, hence, immunity still prevailed.
A similar ruling was handed down by the Oregon‘Supréme Court in
1943, A boy.fell on a wooden sidewalk and ran a'nail into his knee,
injuring it permanently. This case was Lovell v. School District, 172
Ore. 500, 143 P, (2d) 236, in which an.appeal was filed from the circuit
court which had dismissed the complaint. The suit alleggd negligence on
the part of the district for its failure to maintain the siéewalk in a
safe condition. The demurrer admitted the truth of the allegation but
pleaded immunity. Thé court stated "a school never performs anything
except governmental functions'since a school district can act pursuant
only to statutory authority, express or implied, through its board of
directors, and in so doing it is exercising a governmental function
only."ls The court in the Lovell case made the following interesting
comment :
It may beé that the common law of immunity is harsh =znd
unjust, in requiring the individual alone to suffer the wrong in
the instant case, and that society in Peeping with the modern

trend, should afford relief, but that is a legislative and not
a judicial question.l®

N

15Lovell School District, 172 Ore. 500, 143 P. (2d) 236 (19u3).

®1pig. p. s.
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A 1961 case that seemed a médification’of the immunity doctrine
in Oregon was Vendrell v. School District (1961).l7 In this case a high
school feotball player was hurt and this injury resulted in paraplegia.
The suit was brought when the plaintiff reaéhed maturity. The school
had a liability insurance policy in effect at the time. The plaintiff .
alleged that his injuries were due to the fact that as a 1i0-pound fresh-
man he was matched against bigger and superior players. The lower court
had dismissed the claim which was then appealed fo the Supreme Court of
Oregon. The defendants in the suit were the distpict, the superintend-
ent, the principal, the coach and board members. The charges against all
defendants except the district were dropped. The court ruled that the
coach had failed to exercise reasonable care, and the district ﬁay be lia-
ble for the acts of its servants. The ccurt held that the statute permit-
ting the purchase of insurance was the expression of the legislature ﬁot
to abandon the immunity doctrine but to'ﬁenmit some religf at least to the
extent of thé insurance coverage. The court re-emphasized that the school
district was still immune from suit and disagreed with the Molitor casé
in Illinois that abrogated the doctrine and came out agaiﬁst immunity.

Even this little advance against the immunity doctrine in the state
of Oregon was not to last. The Vendrell case was retried and reached the
Supreme Court of Oregon again in 1962.18  The only additional point

involved was whether there had been a failure to furmish the boy who was

17
360 P. 24 282 (1961) (Ore.).

18yendrell v. School District No. 260, Malheur County, 372 P. 24
406 (1962) (Ore.).
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injured with adequate equipment. It was heldhthat the equipment was
adequate, that there was no negiigence by the'board-or any of the district
employees, and that there could be no recovery even to the extent of the
insurance carried by thé district. In Oregon it is doubtful that the
immunity doetrine is changed even to holding districts liable for tort
to the extent of the insurance carried. | |

Let us review the highpoints in the development of the immunity
doctfine in Oregon. An 1862 law allowed school districts to be sued in.
tort. In 1914 the Wiest case tested the 1862 law in the courts and the
statute was nullified in effect. One exception was made in 1929, Lupke
v. School District when the supreme court allowed a judgment against a
schoél district. However two months later in the Antin case the supreme
court reversed its thinking and again applied the immunity doctrine. 1In
1961 a minor deviation was noted in Vendfell v. School District in which
the liability of the district was allowed to the extent of the liability
insurance. In 1962 the Vendrell case was retried. The supreme court -
reversed its decision and would not allow a judgment even to the amount
of insurance carried.

The pattern of the immunity doctrine in Oregon was fivst abroga—
tion by an 1862 law; then a practical nullification of this law by 1914
Wiest case; later suit was allowed against a school district in 1929
Lupke case; but soon thereafter immunity was reinstatea by a supreme court
overruling; however liability to the extent of insurance carried by school
district was allowed in 1961 Vendrell case which was overruled in 1982

retrial, completing the cycle of the immunity doctrine in Oregon by late
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in 1968,

Immunity in the State of Washington. In 1862 Washington passed a

statute that imposed liability upon school distriets. The statute allow-
ing recovery was not tested until 1907 in the Redfield case.® In this
case the court ruled that the school was liable fob negligence under the
statute. Following this precedent and the histéﬁy'of litigation as found
in other states, many complaints were fi;ed against school districts.
The schools became concerned about the number of suits and,the sizé of
‘the damages awarded. In 1917 an act was introduced into the state assem-
bly which would have exonerated the school disﬁricts from all_liabilit&,
but this bill did not pass. A compromise form passed which iimited
liability to actions other than those arising from "any park, playground,
or field house, athletic apparatus or appliance, or manual training equip-
ment ." 20 Since 1917 thé courts have interpreted the law in Washington
as meaning that a liability suit for other than the mentioned exceptions
in statute may be maintained against a school district.

The Redfield case was the first Washington case to hold the dis-
trict liable for negiigence.gl The plaintiff wés badly'burned when a
bucket of scalding hot water fell on her. The three gallon bucket was
kept on top of a heating register. The action alleged the defendant and

its agents, servants, teachers, and employees had carelessly and negli-

gently left this bucket in a dangerous manner. - The Question'was whether

“*3 . 1%Redfield v: Schéol Digtiict No. 3, Wesh. 85, 92 P, 770 (1907). ..

20Revised Code of Washington, sec. 28.58.030.

2:LRedfield, op. cit. .pp. 78-95.
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the district was liable for thé negligent acts or omissions of its
employees in the performance of their duties. The court ruled that an
action against the district for negligence could be maintained and that
the statute was designed to remove immunity and make the district respon-
sible for an omission of duty.
The language of the act of 1917 was defined in the Stovall case.??
The plaintiff was injured while playing on a large water tank which had
been removed from the basement of thé schooi and left on the playground.
The Washington Supreme Court affirmed the superior court's jury decision
for the plaintiff. The court held that the terminology of the act of
1917 was rather ambiguous. The court ruled that this act exonerated only
athletic apparatus or appliances used in conmection with any park, play-
ground, or field house. Since this was not so in this case, the district
was liable.

In Kidwell v. (Elma) School District, the district was held liable
for an accident which occurred after school and under the sponsorship of
a community group.23 Jﬁdy Kidwell, a nine-year-old girl, was permanently
injured when an upright piano fell on her. The girl was attending a
Campfire Girls meeting in one of the schools under the supervision of
an adult. The piano was a top heavy instrument. Another child placed

himself between the piano and wall-and pushed’ the piano over on’ the

225¢0vall v. Toppenhish Scheool Districﬁ No. 49, 110 Wash. 97, 188
P. 12 (1920). . 3 '

23Kidwell v. School District No. 300, (Elma) 53 Wash. (2d)
831.335 P, (2d) 805 (1959).

B
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plaintiff; The superior court ﬁad awarded damages of $24,472.45 to
the plaintiff, and thé school appealed the case. The ‘Washington Supreme
Court affirmed the decision of the superior court stating that the school
had a duty to use regsonable care, the event was foreseeable, and the
child was an invifee to whom the school owed a duty.

24 the school was held not liable when a

In the 1960 Coates cése
student was injured in a traffic-accident many miles from school follgwing
a club initiation. The accident happened at 2:00 A.M. Sunday, and ther;
was evidence that the driver had been drinking. The couft stated that the
district was not liable for torts arising ultra vires.

In the Pefry suit brought against %he district in 1965 for damages,
"the Supreme Court of Washington held that the dis{rict was not liable'for
injury to a spectator at a football game.25

The plaintiff was a 67-year-old grandmother. She had been invited
by her grandson to attend é game between the third teams of two Seattle
high schools. The grandson, one of the players, had been encouraged to
invite his parents, relatives, and friends to this and other school-
sponsoréd games. Though the plaintiff had attended previous football
games and had sat in the grandstapd, on the océasion of her injury she
stood with the other spectators near the 50-yard line, one or two feet

outside the side lines. The plaintiff was standing in the front row and

the crowd was about four persons deep. In an end-run play, several

24Coates v. Tacoma School District, 55 Wash. (2d) 293, 347 P, (2d)
1093 (1960). '

Zperry v. Seattle School District No. 1, 405 P. (2d) 89 (1865).
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players ran out of boupds and:into the crowd standing along the sidelines.
Two players were.knocked into the.plaintiff and severely and permanently
injured her. She‘haa not been watching the player carrying the ball, and
she did not see ﬁim until just before she was struck as the player was
tackled.

In a suit brought against the district forldamages the lower court
concluded that: (a) fhe defendant was not negligent; (b) thé plaintiff
was contributorily negligent; and (c) the plaintiff had voluntarily
assumed the risk of being injured by standing closeAto the sidelines.

The Supreme Court of Washington affirmed this decision on every point.,

The court referred to the general rule in such cases that, in so
far as perception is concerned; a person must give to his: surroundings
the attention which a reasonable man would consider necessary under the
circumstances.

In the state of Washington the immunity doctrine is abrogated by
statute. This statute, however, makes certain exceptions. The act
places under the immunity doctrine injury‘ariéing frém'athletic apparatus
or appliances used in connection with any park, playground or field
house.?® The cases in Washington on the immunity doctrine have not
Anterfered with the statute and courts have been quite liberal in con-
struing the statute to give relief in damages when a school d}sfrict has
been negligent. The exceptions are still in force, howéver, and the

plaintiff is seriously hampered-in bringing -tort action againét a school .

265ee Revised.Code_ovaashington, sec. 28.58.030 for these
~exceptions. — '
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district in Washington becauée of them, It must be stated, then, that
Washington still has the immunity doctrine in many instances involving
school districts as long as the accident involves athletic apparatﬁs or
appliances used in'connection with any park, playground or field house.

The trend toward abrogation of the immunity dpctrine in Washington
was started in 1869 when a statute was passed abfogating immunity. In
1907 Redfield v. School District (Wash.) held a school district liable
under the 1869,law.1 As a result of the Redfield decision many cases were‘
filed agaihst school districts in Washington and in 1917 the state legis-
lature passed a statute limiting liability to other than action arising
from any "park, playground, -or fleld house, athletic apparatus or appli-
ance, or manual training equipment."” The Stovall case in 1920 held that
the 1917 statute exonerated only athletic apparatus or appliances used
in connection with any park, playground; or fieldhéuse. In Perry v.
Seattle Sc¢hool District decided in 1955 the supreme court upheld limited
immunity in the state of Washington. The trend toward ébrogation of
the iImmunity doctrine began with the abrogation statute ;f 1869, continued
with the 1907 Redfield case that allowed suit under the 1869 statute;
retrogressed with the 1917 statute that limited liability and which made
specific exceptioné to liability; the 1920 Stovall case restricted the
statute of 1917 somewhat and in,1965 in the fefﬁy case this limited immu-
nity was reaffirmed. This was the situation by late 1968. |

The three states of Minnésofa, Oregon and'Wéshington were chosen

b .
together for discussion because of their similar treatment of the immunity

doctrine. There was an early movement toward modification in the three
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states followed by retrogradentrends. In all three states there were
statutes allowing school districts to be sued. (Minnesota-1851, Oregon-
1862, Washington-1869) These statutes were specific in al%owing action
- to be brought against a school district. By 1892 the Minnesota Supreme
Court had reinstated the immunity doctrine. In 1914 Oregon's Supreme
Court had declared schools could not‘coﬁmit a tort. In 1929 there was
a trend away from immunity when Oregon's Supreme Court allowed a school
district to be sued but this wés reversed two months later. The situs
ation was a little different in Washington as the Refield case in 1907
allowed schools to be sued uﬁder  théir 1869 statute. Iﬁ 1917 Washington
passed a law restricting the liability of séhool'districts by allowing
- districts immunity in accidents occurring in specific circumstances.
In 1962 Minnesota's Supreme Court reversed the immunity doctrine as
archaic but this ruling was overruled by the legislature that relnstated
the immunity doctrine. In 1961 the Oregon ‘Supreme Court allowed recov-
. ery up to liability carried but a retrial of this case brought a
reversal,  As late as 1985 Washingﬁon had upheld their limited liability.
Trend toward Abrogation of the Immunity Doctrine
in Six States

In tbe states of Illinpis, Wisconsin, California, New York, North
Carolina, and Arizona, the trend is toward complete abrogation of the
irmunity doctrine. In these states the courts or the iegislatures‘and
sometimes, as in New York, both acting together. have abfogated the d§c~
trine.

The key cases showing the highpoints of the trend toward abrogation
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TABLE 2. HIGHPOINTS OF KEY CASES IN DEVELOPMENT OF IMMUNITY DOCTRINE IN
STATES ABROGATING OR ATTEMPTING TO ABROGATE THE DOCTRINE

States ‘ Highpoints in Development Key Cases
‘ of Immunity Doctrune B :

Arizona 1925, before this no statute passed,
no cases tried, status of immunity
doctrine unknown.®

1925 immﬁnity doctrine first upheld. School District
- No. 48 v. Rivers
(Ariz.)

1955 supreme court held school dis- Sawaya v. Tucson
trict liable when activity was High School
proprietary. District

1963 immunity doctrine abrogated. Stone v.

Arizona Highway
Commission

1968 no further cases.

*NOTE: The immunity doctrine is a common law doctrine. In all
states except Louisiana this can be presumed to be the law in the absence
of statute or cases but until supreme court of state decides, law is not
definite.

California 1923, before this no cases on immu-
nity doctrine, status unknown.

1923 statute abrogating immunity doc-
trine passed.

1961 court called immunity unjust Muskopf v.
anachronism. Established rule Corning Hospital
when there is negligence, there is District
liability. This still the rule in
1968,

Illinois - 1870, before this status of immunity

doctrine undecided by supreme court.

1870 supreme court first adopted the Town of Waltham
immunity rule. _ (I11.) v. Kemper
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TABLE 2 (continued).

States

Highpoints in Development
" of Immunity Doctrine

Key Cases

Illinois

New York

1898 supreme court applied immunity

to. school districts.

1959 supreme court abrogated immu~

nity doctrine. .

1959 legislature passed laws lim=z
iting school liability to $10,000

if negligence proved.

1968 no change in immunity doctrine.

1878, before this status of Immunity
doctrine not decided by supreme

court.

1878 court allowed school districts
to be sued. Decision immediately

reversed.

1899 court held city could be sued
in its proprietary functions.

1907 school board held liable for

own negligence but not for employees.

New York rule.

1962 immunity doctrine abrogated.

1968 no cases reported affirming or
veversing decision. Abrogation

still the law.

North Carolina 1951, before this no cases reported

on the immunity doctrine.
‘of doctrine unknown.

4

Status -

Kinnare v. City .
of Chicago (Ill.)

Molitor v.
Kaneland Commu- .
nity Unit School
District

Bassett v. Fish,
(1878) reversed

Missano v. ‘
Mayor (New York
City)

Wharman v. ‘Board
of Education
New York City

Domino v.

Mercuria
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TABLE 2 (continued)

States

Highpoints in Development
of Immunity Doctrine

Key Cases

North Carolina

. Wisconsin

1951 Tort Claims Act passed,
Made North Carolina Industrial
Accident Board a court of claims
against school districts.

1953 supreme court construed act as
walving immunity.

1968 no further cases.

1873, before this immunity doctrine

doctrine's status undecided by
court cases.

1873 immunity doctrine established

by this case.

1962 .immunity doctrine abrogated.

Lyons and Sons
v. North

Carolina Board
of Education

" Hayer v. the

€ity :of Oshkosh

Holytz v.
Milwaukee

of the immunity doctrine in these three states are shown in Table 2. In

all the states except California, the immunity doctrine has been a rule

of law of long standing. In Arizona the first case that supported the

immunity without question was School District No. 48 v. Rivers in 1925.

There were no reported school injury cases in California before the state

legislature abrogated the immunity doctrine in 1923. In Illinois, on ‘the

other hand, the doctrine was of a much longer lineage. It adopted the

doctrine in 1870 for municipalities and in 1898 applied the doctrine to
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school districts. In 1878 New York héd allowed schoél districts to be
sued butAthis was quickly reversed. There were no reported cases in
North Carolina before the Tort Claims Act. In 1953 the North Carolina
~ Supreme Court construed the Tort Claims Act as waiving thekimmunity
doctrine.

Wisconsin adopted the immunity doctrine in 1873 for the first
time and the immunity of.school districts remained the law in Wisconsin
until immunity was abrogated in 1962.

The following sections will take these stdtes in the order in
which cases were'deéided. These states are interesting in the various .
ways in which they abrogated or attempted to abrogate the immunity doc-
trine., The qualification must always be made because in most of these
states the issue waé not entirely settled and the state legislature
could overrule the state supreme courts as was done in Minnesota.
Arizona is included in this section e§en though only one case abrogates
the doctrine there. As of this fime, 1968, this case has not been over-
ruled.

The Immunity Doctrine in the State of Illinois. In Illinois

the immunity doctrine was first applied to towns and éounties in the
case of Town of Waltham v. Kemper, 55 Il1l., 346 in 1870. In 1898 the
leading case of Kinnare v. City of Chicago, 171 I11. 332, 49 N.E. 536,
applied the rule of immunity to school districts. On May 22, 1959 the

Supreme Court of Illinois handed down the decisien in Molitor v.

Kaneland Community Unit School District No. 302.27 1In this historic and

27Molitor v. Kaneland Community Unit School District No. 302, 102
N. E. 89 (1959). The complete transcript of this case in Appendix C.




P IT) Ll i\

96 | -
precedent setting case the highést court in the state of Illinoig estab-
lished that the district could be held liable in tort for negligence.
Eighteen school children were injured March 10, 1958, when a school bus
operated by an agent for the defendant hit a culvert and burned in Sugar
Grove Township, Kane County. Because of the fact that the decision did.
not say anything about the retroactive condition of this ruling; much
apprehension was created'among school pgpple. In a re-hearing held in
December, 1959, the court ruled that this decision, with the exception
of Thomas Molitor, applied only to future occurrences. .Inva later deci-
sion on a case brought up to test the point the coﬁrt saiq that all the
students included in this particular bus accident may have the immunity
doctrine abolished as far as their situation was concerned. Their situ-

28 In the original

ation was the same, actually as that of Thomas Molitor.
complaint the district was charged with negligence through its agent and
servant, the bus driver.

As a result of the aécident, the plaintiff, Thomas Mdlitof,
received permanent injuries and sought damages of $56,000. The record
showed that the defendant carried‘liability insurance with limits of
$20,000 for each person and $100,000 for each accident. However, in the
complaint this was purposely omitted. The court considered many of the
traditional and historical reasons for immunity. The court than concluded
that the immunity doctrine had no validify.today, ana that if the immunity

were lifted it might tend to decrease school bus accidents by coupling

power with responsibility. It went on to say that the imﬁhnity doctrine

282y 111, (2d) us7.
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was unsupported by any valid reason and has no rightful place in modern
day society. The following quotation taken from the case shows clearly
how strongly the court felt about the immunity doctrine.

We are of the opinioh that none of the reasons advanced
in support of school district immunity have any true validity
today. Further, we believe that abolition of such immunity may
tend to decrease the frequency of school bus accidents by coupling
the power of transporting pupils with the responsibility of exer-
cising care in the selection and supervision of the drivers.

We conclude that the rule of school district tort immunity
is unjust, unsupported by any valid reason, and has no rightful
place in modern day society.

For the reason herein expressed, we accordingly hold that
school districts are liable in tort for the negligence of their
agents and employees and all prior decisions to the contrary are -
hereby overruled.

The case was remanded to the Circuit Court of Kane Céunty to deter-
mine negligence of the school district. The United States Supreme Court
refused to review the case‘.a-O Four of the Molitor children and two other
children asked for damages of $1,527,000. The Kaneland School District
has been sued by seventeen of the eighteen involved pupils for more than
five million dollars.

By late 1968, it appeared that a plaintiff would have a good chance
of winning in an action of tort against a school district in Illinois.

Legislation was passed shortly after the decision which limited liability

of the school district to $10,000 if the courts found them negligent.

29Molitor, op. cit.

30g0 s.c.P. 955, 362 U.S. 868.
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Special interests succeeded in pushing through othér bills restoring
total immunity on the part of park districts, counties and forest pre-
serve districts as weli as limited immunity for the school districts.3l
Even though Illinois presents a bright picture for those who want a
modification of the immunity doctrine, still the abrogation is far from
being total and a study of the statutes is absolﬁtely necessary before
a plaintiff should begin an action with the idea of winning a judgement
against a school district.

From 1870 when the immunity doctrine was adopted as law in Illinois
and 1898 when the doctrine was applied to school districts, the immunity
doctrine was the law in fhis.state until 1959. In 1959 the Molitor case
abrogated the doctrine.. In 1959 legislature limited liability of schoo;

distriet for $10,000. By late 1968 this was the situation in Illinois.

The Immunity Doctrine in the State of Wisconsin. Before 1873 the

immunity doctrine's status was uncertain in Wisconsin because no case had
been decided in the supreme court. In 1873, Hayer v, the City of Oshkosh,
33 Wis. 314, established the immﬁnify doctrine for municipalities and
school districts. This was the precedent.case until 1962 when the Holytz
case changed the pre;edent.

On June 5, .1962, the éupreme-Court of Wisconsin in Hoyltz v. City
of Milwaukee expressly abrogated the immunity doctrine. The City of

Milwaukee operated a playground for the use of pre-school-age children.

On a slab of a drinking fountain constructed by the city was a steel trap

81111, Rev. Stat. 1959, c. 105 & 12-1, 492, 33, 2a; c. 34, & 301,
1l e, 57 1/2, € 3a; c. 122.
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door weighing about fifty pounds. Dué to the negligence of a cify
employeé,'the trap door was left open and it fell on the hands of a child,
severely injuring her}‘ The child's father sued the city to recover‘dam;
ages for the child's injury.
Realizing the fact that the immunity rule had been in effect in
. Wisconsin since 1873, the attorney for the child sought to recover under
two well-known exceptioné to the immunity rule: '(a) that the trap door
was created and maintained by the city in its proprietary, as distin-
guished from its éovernmental capacity or (b) that the trap door consti-
tuted a nuisance: The loﬁer court held that no cause of écfion was
asserted and based its decision on the immunity doctrine fiyﬁly estab-
lished by the Supreme Court in the state of Wisconsin in a long line of
decisions. ' ~
The Supreme Court Qf Wisconsin reversed the decision of the lower
court and Heid that the district was not immune from.liability for its
torts, whether they were by commission or omission. The court said if
was in no mood to temporize further with the outmoded immunity doctrine.
It was prepared, the court said, to disavow those rulingslof the court
which created and preserved the doctrine of governmental immunity from
tort claim. The following quotation shows the court's attitude in dis-
avowing govermnmental immunity:
However, we are now prepared to disavow these rulings of
this court which have created and preserved the doctrine of govern-
mental immunity from tort claims. This makes it unnecessary that

we rest this case on the illusive lssues mentioned in the foregoing
paragraph: the case turns exclusively on our abrogation of the
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principle of governmental immunity from tort claims.32

The city urged that the court ignore the challenge to the doctrine
of governmental immunity because it was not raised in the trial court.
Ordinarily appellate courts will not consider matters which were not pre-
sented to the trial court. Theré are éertain‘circumsténces, however,
under which a court will consider queétions on appeal which were not
presented in the lower céurt. This case falls in to thét cafegory .
because it would have been futile to have expected the iéwer:court to
abrogate the doctrine in view of the rulings of the court in a host of
cases. The court said that the tort immunity is "knee-deep in legal
esoterica" and felt that the dogma of the rule was so deeply ingrained
in the case law of Wisconsin that it was necessary to consider the
-historic origins of the rule.33

A very gnteresting point that the court in the Holytz case brogght
out was the fact that the immunity doctrine was a common ;aw‘doctrine and
as such‘could bé changed or even abrogated by the courts without any
referencé to the legislatdre; After reviewing the historic background of
the doctrine and its beginnings bY‘various.courts, the court in the Holytz
case said that they were satisfied of the judicial origins.of the immunity
doctrine and that they were satisfiéd that the court .could change the
doctrine without reference to the legislature. The quotation that follows

shows some of the reasoning of the court.

3 olytz v. City of Milwaukee, 115 N.W. 2d 218 (Wisc.).1962.

331bid. p. 10.




101 .

Not only have we previously expressed the view that any
proposed change should be directed to the legislature, but we
also have expressed the view that the legislature's failure to
enact a bill which had been introduced constituted an expression
by the legislature that no change should be made.

We are satisfied that the governmental immunity doctrine
has judicial origins. Upon careful consideration, we are now
of the opinion that it is appropriate for this court to abolish

this immunity notwithstanding the leglslature s fallure to adopt
corrective enactmants.3h

The Wisconsin court went further to show the scope of its @ecisfon.
It pointed out that so far as governmental responsibilityAfor torts is
concerned, the rﬁle is liability...the exception i§ immunity. It stated
that in determining the tort liability of a municipality it is no longer
necessary to divide its operation into those which are proprietary and
those which are governmental. It stated further that the abrogation of
'the doctrine applies to all public bodies within the state: the state,
counties,; cities, villages, towns, school districts, sewer districts,
drainage districts and any other political subdivisions of the state,
whether they be incorporated or not.

The new rule abrogating the immunity doctrine in Wisconsin was
expressly made no? applicable to torts before July 15, 1962.

The immunity rule has been in effect in Wisconsin since 1873, 1In
a long line of decisions the immunity rﬁle has been uphéld in this staté;
The Holytz case reversed this long-time rule in Wiscénsin and put in thé

rule that school districts along with other subdivisions of government

8%1bid. p. 12.
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were no longer immune from liability for tort. In Wisconsin, if-the rule
in the Holytz case holds up, a plaintiff might have a good chance of
winning in an action of tort against a school district. At the time of
writing, late 1968, there had been no leading case to either overrule or
back up the Holytz ruling abrogating the immunity doctrine in Wisconsin
nor has the Wisconsin legislature taken action to overrule the case.

Time will tell whether tﬁe abrogation of_immunity in Wigconsiﬂ will stand

up or will be changed either by court or legislative action.

The Immunity Doctrine in the State of California. There were no
cases decided in the California Supreme Court defining fhg immunity doe-
trine prior to 1923. In 1923 the abrogation of immunity doctrine was
made by statute. The "Publiec piabilify Act" made the district liable
for injuries to persons and property caused by the dangerous or defective
conditions of buildings, grounds, and proberty. At the same session of
the legislature, but at a different timé;hthe district was made liable
for any pupil caused by the negiigence‘of the district or ifs officers
or employers. |

Although the state of California did nof enact its first abroga-
tion of immunity statute until 1923, it holds one of the leéding positions
in the modification of tort.liabiiity.' |

Prior to 1923 a number of lawsuits had been filed against the mem-
bers of school boards.and school trustees. In some 6f these actions |
officers of school boards were found liable for personal injuries to
pupils of the public schools. Quite naturally, these individuals became

alarmed and apprehensive at this development. In.additjon to ...
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consideration of their jobs, thankless tasks and without momentary com-
pensation, the possibility of a costly court action was sufficient to
cause many school board members to resign.35

The court's ruling in the Muskopf v. Corning Hospital case in
1961 revealed the feeling of the courts in California toward liability.36
It stated that the doctrine of immunity must be discarded as an unjust
" anachronism which exists only through inertia. Accordingly the rule is
that when there is negligence, liability results. In fact, nonliability
was the exception. In another case the court held that the district was
liable for all damages caused by ordinary negligence.37 The incident
need not occur on the school grounds. In the Grover case fhe plaintiff,
who was a student, was ihjured in an airplane crash while taking an avia-
tion course.38 Although the operator éf the airplane waé a private oﬁera—
tor, the district was held liable since it was deemed that the district
had sufficient control of the operator.

California is one of the most liberal states todgy in its inter-
pretation of the tort liability of school districts. .This is because

statutes of the state of California permit plaintiffs to sue school

districts on an action of tort. It is also the only state that views

35Robert W. Schaerer and Marion A. McGehey, Tort Llablllty of
School Districts, p. 26,

3BMuskopf v. Corning Hospltal Dlstrlct 55 Cal. (2d) 211, 3859 P.
(2d) 457 (1961).

37Lehmuth v. Long Beach Unified School Dlst., 53 Cal. (2d) 5uu,
343 P. (2d) 422 (1960). :

38@rover v. San.Mateo Jr. College, 146 Cal. App. (2d) 86, 303 P.
(2d) 602 (1956). : .
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liability of school districts as the rule and not as the exception. This
is not to say, however, that the filing of .a suit in California against
a school district is an automatic indictment of the district. Actual
negligence on the part of thé school has fto be proven. The ﬁegligence
has to be the direct cause of the accident. One can say, with a great
deal of certainty, thatia plaintiff would ﬂave a much hgtter‘chance of
winning an action against a school district in tort in California than in
any other state in the Union.

The Immunity Doctrine in the State of New York. New York at one

time (1878) adhered to the doctrine established in Russell v. Men of Devon

and followed this ruling under stare decisis. Two early cases were the

vanguard of the coming change in judicial thinking in the state of New
York. In the case of Bassett v. Fish, tried in 1878, where trustees were
being sued individually, fhe couft held that the school district was a
complete corporation and therefore 1iable.?® This decision was later
reversed in 12 Hun. 209. In anpther case heard in 1898 against the City
" of New Yofk, the ruling was that a city was never authorized to commit a
tort in discharge of its governmental fﬁnctions but may be liable for
proprietary functions .0

The leading and precedent-forming case in New York which literally

broke the back of immunity was the Wharman v. Board of Education tried

3%Bassett v. Fish, 75 N.Y. 303 (1878), veversed 12 Hun, 209.

0,..
4 Missano v. Mayor, et. al. of New York, 16C-N.Y. 123, 54 N.E.
74l (1899).
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A twelve-year-old boy while sitting in a classroom was struck

in 1907.
on the head by a piece of falling plaster. The blow fractured the skull
of the boy. Action was brought against the school board for negligence

in maintaining and permitting students to frequent a dqngeréus building.

The defendant claimed the'repair of the building was in charge of sub-

ordinates and that the rule.of resﬁondeat superior was not applicable to
school districts. The court agreed with this point but held that the
boaré had the power to close the school and remove the pupils from an
inherently dangerous situation. A jury held the board negligent for
permitting a dangerous building to be occupied by students. A'gerrn—
mental agency which must provide and maintain buildings and equipment
cannot escape liability on the ground that it is a governmental agency.
The decision was éppealed to the appeiiate‘court-aﬁd then to the court of
appeals which sustained the trial cocurt's verdict in favor of the piain—
tiff. From the ruling in this case the torts of agents, employees, and
servants were not imputed to the school district becéuse requndegE
superior did not apply. - But for its own torts the school district was
held liable. This conditiqn held untii the enactment of the '"save harm-
less" statutes in 1937 and their subsequent construction.

Because of the rule that the district was liable for its own torts
but not for those of its employees, redovery was limited. 'This was

called the "New York Rule." This was somewhat changed by the "save

1
i Wharman v. Board of Education, 187 N.Y. 331, 80 N.E. 182, 116
Am. St. 609 (1907).
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harmless" statutes, however. The Domino case seemed to complete the -
process of the abandonment of the immunity doctrine.

In this case42 action was brought to recover for injurdes suf-
fered by a pupil who fell over a bench while playing in a éoftball game
on a school playground. The teachers‘éssignéd to supervise the game
permitted a number of benches to be placed along the third base line
for the use of the spectators. The injured boy fell over one of the
benches while attempting to catch a foul-ball. It was notvcontended that
the board of education was guilty of negligence thus no iiability could
be imposed under the "New York Rule." It was therefore necessary for
the court toc abolish fhe limitation on the doctrine and extend district
Iiability to acts of the employees in order to hold it liable.for the
injury the boy had sustained.

In changirg the "New Ypfk Rule" that held .school districts, but’
not eméloyees-of sqh&dl districts iiablé for negligence, thevcourt rec-
ognized that it was affecting a very important change in the law of Neﬁ
York on district immunity. It pointed out that for three-quartens of a
century boards of education had been held liable for their own negligence
but not for ;he negligence of their employees. They had been held liable
for injury dug to the defective or dangerous condition of the schoéi
premises, to their failure to promulgate suitable rulesAanﬂ regulations
where necessary or to their failure to exercise.reasonable care in the

selection of competent teachers and superviscorns-of student activities.

“Domino v. Mercuria, 234 N.Y.S., 2d 1011 (1962).
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However, they were not held liable for the acts of teaéhers in the per-
formance of their duties if the teachers had been selected carefully and
appropriate rules f&r %heir conduct had been established. The court said
that the familiar.grounds upén which the limited doctrine has been fouhded
"have been contrived as a front for the doctrine of govermmental immu-

u3

nity." The court declined any longer to sustain the limitations on

liability.

Immunity in the State of North Cérolina. Before 1951 the status
of the immunity doctrine was unknown in North Carolina és.né cases on
this subject were decided by the supreme court. The Nofthzcarolina Tort
.Claims Ac£ was adopted iﬁ 1951. Uﬁder its provisions the state of North
Carolina has constituted the North Carolina Industrial Commission a court
for the purpose of hearing and passing upon tort ciaims against the State
Board of Education, the State Highway Commission, and all other depart-
ments, institutions and.agencies of the state.'t Negligence must be
alleged and proven by the claimant, who must also show free@om from con-
" tributory negligénce. The amount of damages is limited to él0,000; the
state and its agencies ave made'liable, as a private pérson'would be
liable, but‘sovereign immunity is declared to be wdived only to the
extent that negligence is shown and that there was no contribﬁtory neg-
ligence. However, the burden of proving the latter is placed on the state
and its agencies and they cannot appeal awards of $500 or less.

Claims against county and city boards of education involving the

- 3
¢

*31bid. p. 1023.

4lGeneral Statutes of North Caﬁolina, 143-291,
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negligent driving’of school buses were included. Claims must be filed
within two years after the accident, but if death results, they must be
filed within two years after‘such’death.

In Lyon and Sons v. North Carolina State Board of Education,.
(1953) 238 N.C. 24, 76 S.E. 2d 553,559, the court'constrﬁed the act to
waive the sovereign immunity of the state.

In North Carolina at“tﬁe present time, 1968, the immunity doctrine
has been modified by the Topt‘Claims Act and by the Lyon and Sons case.

Immunity in the State of Arizona. Immunity was established in

Arizona by 1925 when School District No. 48 v. Rivera, 243 P, 609, estab-

lished the doctrine_ a$ applying to school districts. Tﬁis‘case involved
the death of a child in a playground accident and the court held that éhe
district could not be sued for toff as it was covered by the mantle of
immunity.

In April, 1963, the Supreme Court of Arizona, in Stone v. Highway
Commission, 93 Ariz, 384, 381 P. 2d 107, abrogated-the immunity doctrine,
In this case the Supreme Court of Arizona held.that thgﬂhighway commission
could be held liable for the negligent condition of roads whén the cause
of accidents. It can be seen by the title that school districts were not
directly involved. The Supreme Court of Arizona left np_dopﬁt in its |
decision that it intended school districts to be covered. .It remains to
be seen whether the legislature will reinstaté the iﬁmunity'rule or not.
The trend in Arizona is toward complete abrogation of thg immunity doc--

trine. This case is significant because the immunity doctrine has been

followed in Arizona since 1925. It was modified considerably by the fact
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that the Arizona Supreme Court applied the proprietary/governmental rule
often ana found more actions of school districts proprietary than govern-
mental and thus were actually finding school districts liable as often as
not. Sawaya v. Tucson‘High School District, 281 P, 2d 105‘(1955), was a
good example of how the Arizona Supreme Court applied th¢ governmeﬁtal/
proprietary rule. In this case the supreme court found that leasing a
school stadium was a:propﬁietary:functiop and found the-distfict;guilfy
of negligence when some of the bleachers collapsed and injured several
people. |

Arizona started with the immunity doctrine established in 1925,
The Arizona Suéreme Court modified the doctrine considerably by finding
more actions of school districts proprietary rather than go?ernmental and
‘therefore making school districts liable. Finally the étone case coms
pletely abrogated the doctrine and by late 1968 this was still the law
in Arizona in regard to school district immunity. .

To sum up the immunity doctrine in Arizona, Californid, Illinois,
New York, North Cér§liﬁa and Wisconsin: Arizéha had.ng'cases on the
immunity doctrine before 1925. In 1925 fhe Arizona‘Supreme-Court estab-
lished the immunity doctrine and applied if to school districts. Arizona
modified the doctrine censiderably by a liberal application of the govern-
mental/proprietary rule holdiné many acti%ities of school districts pro-
prietary. Finally.in~1963 in the Stone case, Arizona abrogated the immu-
nity doctrine, ;
California had no cases on the school district immunity doctrine

before 1923, In 1923 the immunity doctrine was abrogatéd by. statute.
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This started the abrogation trend in California. Today, 1968, liability
of school districts for tort is the rﬁle and immunity from suit is the
exception in California.

Before 1870 Illinois had not decided the status of the immunity
doctrine. In that year (1870) the Illinois Supreme Court established the
immunity doctrine in fown of Waltham v. Kemper and iﬂ 1898 appiied the
doctrine to school districts. The immunity doct¥ine was the- law in
Illinois until 1959 when the Molitor case abrogated the immunity doctrine
in the state of Illinois. By 1968, despite modifications byvthe legis~
lature, the Molitor case is still the precedent case in Illipois.

The state of New York had not decided the status of the immunity
doctrine before 1878, fhe Bassett case in 1878 first zllowed school dis-
tricts to be sued but was immediately reversed and the immunity doctrine
was established. In 1899 and 1907 in the Missano and Wharman cases ths
New York Superior Court held that schools could_be sued in their proprie-
tary capacity and that school boards could be sued for their torts but
not for the torts of.their employees, This was the New fofk,Rule and
led to the complete abrogation of the doctrine in the ﬁoﬁiﬁo case decided
in 1962. This case had not been overruled by 1968.

North Carolina had no cases invgl%ing the school diéfbict immanity
doctrine before 1951."The Tort dlaims Act waz passed in 195i and this act
allowed claims to be made against school districts. "This led to the 1953
Lyons and Sons case which construed the Tort Claims, Act aéﬂébrogating the
immunity doctrine in North Carolina. No further cases on tﬁis subject

have been decided by 1968 in North £arolina.
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The immunity doctrine was established in Wisconsin by 1873 in the
Hayer case. Before 1873 there were no cases on the doctrine. Thus the
immunity of school district-doctrine was of long standing in Wisconsin
when in 1862 the Holytz case abrogated the doctrine. This decision has
not been ch;nged.by 1968 in Wisconsin.,

Six states (Arizona, California, Illineis, New York, Noxth Carolina,
and Wisconsin) ﬁave abrogated the immunity doctrine. Three (Arizona,
Illinois and Wisconsin) by courf action, one (California) by leglislative
action, and two (North Carolina and New York) by combination of legisla-
tive actions. In these six states the trend is still toward abrogation
as no changes have been made by late 1968.

The question shoﬁld now be asked: Is there'a trend in other states
either toward modification of the doctrine or to&ard complete adherence
to the immunity doctrine? Will the states follow the path set by
California, New York, Washington, Wisconsin, Iilinois, North Cagolina and
Arizona toward modification or abrogation of the doctrine or will they
follow the lead of Oreg@n and Minnesota in reasgerting owr féaffirming the
immunity doctrine?

The following secfion examines states where the trend seems to be
“toward limited liability usually provided for by a statute or By a broad
interpretation‘of certain exceptions to the genersl pule.of'iﬁmunity.

States Where the Trend is Toward Limited Liability

Highpoints in the immunity doctrine in %innégota, Orégon and

Washington were discussed together because each state had an early trend
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toward abrogation of tﬁe doctrine but for one reason or anothér this trend
was slowed down or reversed. Table 1 presented the highpointé of cases
from these states. Table 2 presented the. highpoints in the six states
that abrogated or were attempting the immunity doctrine. These states
(Arizona, California, Illinois, New York} North Carolina and Wisconsin)
all tended toward abrogatién and in these states thié trend is strong.
Alébama, Connecticut, Louisiana, Mississippi and New Jersey have limited
liability of school districts by one means or another. Table 3 will
present the highlights of cases in these states.

There was little court action on the‘immunity doétrine in the five
states discussed in Table 3 (Alabama, Connecticut, Louisiana, Missiésippi,
and New Jersey). The earliest case was a 1909 case in Connecticut which
affirmed the immunity doctrine. The next earliest case in 1934 was a
New Jersey case also.upholding thé school.district immunity doctrine.
Alabama, Louisiana, and Mississippi had no case reported on.schooi dis-
trict immunity before 1940. Alabama and Mississippi had statutes that
limited liability and. Louisiana had a statute that allowed direct action
suits against insurance companies providing protection to school districts.
Connecticut and New Jersey had no statutes but provided limited liability
by court action; Connecticut by providing a large nuisance exception and
New Jersey by providing that school districts could be held liable by
committing an affirmatiQe wrong. Each of these states pfovidéd limited
liability for school districts but came to thig éoﬁélusibn by different

routes. The next section will treat'each}of these states_.in detail to‘

‘provide closer scrutiny. of these states.
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TABLE 3. HIGHPOINTS OF KEY CASES IN STATES WHERE THE TREND IS TOWARD
LIMITED LIABILITY

States Highpeoints in Developmeﬁt Key Cases
of Immunity Doctrine

Alabama 1940, before this status of immunity
B doctrine unknown because no case
had come before the supreme court.

1940 statute passed creating State Board
of Adjustment to settle claims for dam-
ages caused by negligence of state or
state agencies.

1943 supreme court held school districts  State ex rel

fell within 1940 statute. : McQueen v.
Brandon
1959 supreme court allowed action Lauderdal:
against school district for main- - County Board
taining a nuisance. ' of Education v.
" Alexander

1968 no cases up to date.

Connecticut . 1909, before this status of the immunity
doctrine unknown. No cases came
before supreme court.

1909 supreme court affirmed immunity State ex. rel.
doctrine when town (township) Town of
attempting to sue school dlstrlct Huntington v.
for overtaxing property. ’ Huntington Town

School Commit-
tee :

1947 school district immunity con- State ex. rel.

Firmed in case where district was Board of Educa-
negligent in not prOV1d1ng lighted tion v.

staircase. D'Aulica

1952 school district immunity reaffirmed Fowler v,
where school was negligent in bus Town of Enfield
accidents. :
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TABLE 3 (continued)

States

Highpoints in Development
of Immunity Doctrine

Key Cases

Connecticut

Louisiana

1954 supreme court held that Iimmu-
nity does not avail against nuisance
created by positive act of school
district. Case created large -
exception to immunity doctrine,.

1968 no new cases involving immunity
immunity doctrine to this date.

1950, before this status of immunity
doctrine unknown. No cases
involving school district immunity
reported. '

1950 Direct Action Sfatute allowed
suits against insurance companies
holding liability policies.

1956 supreme court allowed a direct
suit against insurance company
insuring school bus.

1962 Supreme court affirmed another
direct action suit against insurance
company and required same standard
of school bus drivers as of common

_carriers, that is, the highest degree
of care.

1966 supreme court declared clear neg-
ligence must be shown by bus driver
before liability can be proved.
Immunity modified by direct action
statute and these cases to date.

1968 no new cases to this date.

Sestero. v;
Glastonbury

Fidelity and
Casualty Couw: -~
of New York v.
Talbot

Sepulvado v.
General Fire
and Casualty

* Company

Nash v. Rapides
Parish School
Board.
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TABLE 3 (continued)

States Highpoints in Development Key Cases .
of Immunity Doctrine

Mississippi 1953, before this status of the
immunity doctrine unknown. No
cases reported in the supreme
court.

1953 statute passed allowing suit
for negligence arising out of
school bus operation. Damages

~ limited to $5,000.
1957 supreme court allowed full Rankin v.
amount of damages under 1953 Wallace

statute.
1968 no further cases to this date.:

New Jersey 1934, before this status of immunity
doctrine unknown. No reported cases
before supreme court. on school
distriect immunity.

1934 first reported case upheld “McKnight v,
school district immunity. School Cassady
distriet ruled quasi-corporation.

1963 supreme court established quali- Jackson v.
fied liability of school distriets. Hankinson
District could be held liable by
:committing an affirmative wrong.

Immunity Doctrine.in Alabama. .In Alabama the immunity doctrine’is

still ‘the rule but limited liability is provided for under the supreme
court ruling of 1959 (Lauderdal County Board ¢f Education v. Alexander)

which allowed action against school districts for maintainﬁng a nuisance




116
and by operation of the State Board of Adjustment that handles most neg—~
ligence cases before *they come to the supreme court. |

Before 13940 no reported cases involving school district negligence
came before the Alabama Supreme Court. In that year the Alabama legis-
lature passed a statute creating a State Board of Adjustment to settle
claims for damages caused by negligence of the]state or state ageﬁcies.
The 1943 case, State'ex. rel. McQueen Q. Brandon, 1250 24 319, héld that
school districts fell within that 1940 statute.

By setting up a Board of Adjustment to handle claims, Alabama has
modifigd the immunity doctrine to a limited extent. Lauderdal County
Board of Education v. Alexander, 110 So. 2d 911, (1969) ?eaffirmed the
immunity doctrine in general butlallowed an injunction against the school
board for constructing a school bus barn under the nuisance exception.
Alabama is one of the few states that‘haQe attemptéd to fit the nuisance
doctrine into an exception to the  immunity rule. Generally speaking, fhe
nuisance doctrihe,app;ies only to pfd@erty rights. An unsightly building,
bad odors, objectionable noises, or house of ill fame could be enjoined
upon the complaint of the plaintiff. Liability for nuisance in‘many
cases is based upon negligence. Where the immunity rule is still the law
a district cannot be sued for negligence., It can be easily seen that this
is an almost hopeless attempt to distinguish between negligence and
nuisance. To attemptfto apply the nuisance doctrine to the'immunity doc~

trine is an attempt by the courts to modify the immunity déctrine.45

??Prosser on Torts, op. cit. pp. 1009-1010. .-
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_Alabama has modified the immunity doctrine to the extent of estab-
lishing a‘Board of Claims to handle claims arising against school dis-
tricts. There had been no changes up to 1968.

Immunity Doctrine in Connecticut. No cases were decided in

Connecticut by 1909 that involved school district negligence and so the
status of the immunity doctrine was unknown. Because Connecticut was

one of the common law states and because the immunity doctrine was a
common law doctrine it could be supéosed %hat Immunity waé thé law. How-
ever, there were no cases to confirm or deny this suppositién.until 1909.
The 1909 Staté ex. rel. Town of Huntington v. Huntington prﬁ School Com-
mittee, 74A. 882, the immunity doctrine was affirmed in a éase involving
the Town of Huntington's attempt to sue the Huntipgﬁon Town School Com~
mittee for the return of an overpayment of taxes. The Supreme Court of
Connecticut ruled that the school committee copld not be sued because of
the immunity doctrine. Though the immunity doctrine is still the rule in
Connecticut, the supreme court of this state made such a wide exception
based on the muisance doctrine that it seems that the whole immunity doec-
trine is wedkened. In Sestero v. Glastonbgry, 19 CSnn. Supp. 156, 110 A.
2d, 629 (i954), the plaintiff was a school boy who was pushed by class-
mates in such a way as to cause an injufy from a "dangerous and hazardous
condition" which is not further described by the court. The plaintiff
had relied principally on negligence in his complaint, and the board of
education based its defense on governmental immunity. The court said,
however, that the defense of governmental immunity does-not avail against

a cause of action Tounded on a nuisance created by the positive act of
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a governmental body and that while no nuisance was claimed by the flain-
tiff, thé allegation of the complaint were broad eﬁough to set forth the
essential of the doctrine. In Connecticut the determining elements in
nuisance cases are whether the natural tendency of the condition was to
cause damage and inflict injury, and whether this was its effect in a
given case.

The immunity doctrine has been the law in Connecticut since 1909
but the Sostero case of 1954 created such a large exéeption to this doc-
trine So as to create limited liability. No further caseé have been
reported to cﬁange this exception (1968). |

Immunity Doctrine in Louisiana. The status of the immunity doc-

trine was unknown in Louisiana before 1950 because there ﬁad been no
judicial notice taken of the doctrine. Since Louisiana is the only state
in the Union that does not recognize the immunity doctrine it could not
be presumed to be the law even without a supreme court case to clarify
the legal status.

In 1950 a Direct Action Statute allowed suits against insurance
companies protecting school districts and in 1956 the Loﬁisiéﬁa Supreme
Court allowed a direct suit against an insurance company ipsgring a school
bus. This was Fidelity and Casualty Company of’New York v, Talbot, 234 F,
2d 425, In 1962 in Sepulvado v. General Fire and Casualty Company, 146
So. 2d 428, the supreme court affirmed another direct action suit against
an insurance company and required the same dggreelcf care of school bus
drivers as of common carpiers, that is, the highest degree of care.

In Louisiana, under certaln circumstances, school districts may
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be held liable for the negligence of their employees. What must be
proved iﬁ order to recover in such cases was considered by the Court of
Appeals in ﬁash v. Rapides Parish School Board, 188‘50. 2d,: 508 (1986);

The plaintiff sued the district and its insurance company for
damages fof injuries sustained by the plaintiff's minor son. The lower
court found that there was no evidence to sustain the allegation of neg-
ligence on the part of the district and recovery was denied.

This case is of particular interest since the appellate court
states In some detail the degree of éupérvision required of district and
their employeés for the safety of the childrén.‘ A boy had been injured
when a girl strﬁck him in the eye with a stick_while he Qasziaying wifh
or teasing another girl. As a result of this injury the boy's eye was
subsequently removed. The plaintiff charged that the district and its
employees failgd‘to supervise the”cbildren adequately on the school
grounds after the close of school. ,

The court indicated that the board, through its agenfs and teach-
ers, is reqﬁired to supervise the children while they are awaiting their
school bus. The applicable statute provides that teachers and artisans
are answerable for the damage caused by their pupils or apprentices,
while under their charge. However,-in order to recover under‘such a
statute there must be proof of a causal connection betweéﬁ,the lack of
supervision and the cause of the injury. The statute does not create
liability without fault.

In the court's opinion, the teachers could not have prevented the

injury even if they had been standing next to the injured child. Even if
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no teachers were on duty, it still could not be said thét the plaintiff
had showﬁ that there was any proximate cause whatever between the iack
of supervision and the accident. No éne can predict how children of eight
.or nine yeaps of age will act while playing on the school grounds.

The plaintiff argued that the bus driver was negligent in not
taking the boy.directly to a hospital once he.learnéd that. he had been
injured. There was some question as to whether the bus driver had been
told that the child had been hurt. Instead of taking the boy to a hos-
pital he took him home. The court said that the bus driver was not neg-
ligent, and fhat he, in good faith; with the limited knowledge he had at
the time, acted correctiy in taking the boy home. \

In Louisiéna, insurance companies_protectiﬁgischoﬁls from'liébil4"
ity may be sued if negligence c¢an be proved against a teacher or an
emplofee of the‘distr%ct. This action against insurance companies was
made possible by the Direct Action Statute that in effect impbsed limited
liability upén school districﬁs in Loulsiana.

It would appear that in Loulsiana there is a consiaeréble mo@ifi—
cation of the immunity doctrine. If negligence can be pfbved against a
teacher or employee of the district, direct action can be taken against
the insurance company, if the school is coveréd, or againét the district
itself. Though there is no liability without fault, there‘is’still a
much better chance for the plaintiff in Louisiana than in states where
the immunity doctrine is in full force. i e

8

Inmmunity Doctrine in Mississippi. Mississippi was another state

where there were no early cases on the immunity dectrine though here,
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as in 5ther common law states, the immﬁnity doctriﬁe could be presumed
the rule of law. The iImmunity doctrine is modified to the ex&ent of
limited recovery under a statute passed in 1953. The important pro-
visioﬁs allow pupils.to sue school disfricts for injurdes due to neg-
- ligence in the upkeep or driving of school buses.

The law further provides that school districts operating vehicles
for the transportation of children shall annually contribute to a fund
in the state treasury to be known as the "Accident Continggnt Fund" on
the basis of $5.00 for each school bus or other vehicle used by the
school district for the transportation of children. Any cla;m arising
from a school bus accident is limited to $5,000 for any one child. Under
this law claims may be paid only from the Accident Contingent Fund .
thereby protecting the fgnds of the district; Rankin Couhty v. ¥Wallace,
§2 So. 2d 661 (1857), allowed the full amount to be recovered under this .
statute. The case involved a bus apgcident that badly disfigured the
face of a young girl. The district brought suit to prevent the pavirng
of the full amount allowed under the statute as being excessive damages.
The court disagreed and allowed the full amount.

Immunity Doctrine in New Jersey. McKnight v. Cassady, 174 A. 865,

was the first reported case on the immunity doctrine in Neleersey. The
cowt in this case upheld the immunity doctrine because it was & common
lav rule and ruled that school distpicts were quasi-éorporations.
Although governmental immunity d&s still generally the rule in New-
Jersey, the courts in New Jersey have held that an affirmative act

resulting in injury is sufficient to sustain municipal liability. This
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was clearly shown in Jackson v. Hankinson, 94 N. J. Super. 505, 229 A,
2d'é67 (1967). In this case the court said that in placing the injured
party omn éhe bus where_he was injured,. because of imprppep spperviSion
the school district could have been held liable. In this particular
case, however, the bus driver was not liable; So, though immunity is
still the law in New Jersey it is modified by the court to the extent
that an.affirmafive.act that results in_injury could creéte liability
by é school district.

The five states of Alabama, Connecticut, Louisiana, Mississippi,
New Jersey limited the immunity doctrine in various ways. Alabama - _¢
limited liability by setting up a state board of adjustment to handle
claims arising from suits against governmental agencies, inéluding school
districts. Connecticut granted limited liability, in effect, by allowing
a very broad nuisance exception to {he general rule of governmental
immunity. Louisiana allows school districts to be sued under special
circumstances if negligence is clearly shown. Midsissippi provided for
limited liability under a statute that éllowed suits for negligence
arising from school districf bus accidents up to the amount of $5,0C0.
New Jersey has allowed school districts to be sued and held liable if -
they commit an affirmative’wrong. The New Jersey Supreme Court calls
this qualified immunity of municipalities and applies it to school dis-
tricts. By these different methods the five states of Alabama,
Conﬂéctiéut, Louisiaéé; Mississippi, and New Jéfséy'had limited the lia-
bility of school districts.

Among the states were three (Alaskia, Florida, .and Nevada) wiiene . =
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the trend may foreshadow the abp;gation of the imﬁuﬁity doctrine. These
are presented in the following section.
States Where Trend May Foreshadow Abrogation of
“the Immunity Doctrine

Some states have neither abrogated the immunity doctrine nor have
they limited liability of school districts, but they have, perhaps, fore-
shadowed the a@brogation of the immunity doctrine by their handling of
cases touching upon the doctrine. These states are Alaska, Florida, and
Nevada. Though the cases in these states Show a faitly strong trend
toward the final abrogation of the immunity doctrine, only time will tell
whether the courts and/or the legislatures will follow through with com-
plete abrogation. Table 4, page 124, gives us a closer look at the
development of the doctrine in'these three Statés.

These three state (Alaska, Florida, and Nevada) have indicated
a strong trend towapd'abpogation of the immunity doctrine. There has
been a gfeat shortage of cases involVing school district immunity in
these states., There had been territorial statutes by act of qongreséA
holding school districts liable in Alaska dating back to 1884. There
was an 1850 case in Florida that inferred school lisgbility. Only in
Nevada was the immunity doctrine established by court cases; one in 1969
and affirmed again in 1934, 1In the‘late 50's and early 60's action
was taken in these states that Would seem to foreshadow the abrogation .
of the immunity doctrine.

All three states lifted the immunity of governmental agencies-

cities in *the case of Alaska and Florida- counties in Neﬁada..
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TABLE 4, HIGHPOINTS OF KEY CASES IN STATES WHERE TREND MAY FORESHADOW
ABROGATION OF DOCTRINE

tates Highpoints in the Development © Key Cases
of the Immunity Doctrine

Alaska 1884, before this date status of immunity
doctrine unknown.

1884 Act of Congress allowed suits against
school districts for tort injuries

1900 Act of Congress held action
could be maintained against school
districts for injuries.

1959 supreme court held that city did City of
not enjoy immunity. No cases involving Fairbanks v.
school districts reported as of now. Schaible
Court indicated school. districts might
be covered.

Florida 1850 supreme court maintained that City of
English rule in Russell case meant Tallahasse v,
that individuals should not have to Fortune
bear all the burden of injuries
caused by negligence of municipal
corporations.

1957 supreme court held city liable Hargrove v.
for death of jail prisoner due to Town of Cocoa
negligence of jailer, No case Beach
reported on school districts as of
1968. ‘

1967 supreme court allowed approp- Bonvento v.
riation for injury. Board of Pub-

lic Instruc-
tion

Nevada 1909 supreme court held a municiw McDonough v.
pality liable for accident caused Mayor etc. of
by a break in a street. Virginia City.

1934 supreme court held county could McKay v.
not be sued without legislative Washoe Gen-
permission for any reason. - eral Hospital
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TABLE 4 (continued)

States Highpoints in the Development . Key Cases
of the Immunity Doctrine :

Nevada 1963 supreme court reversed McKay Rice v. Clark
decision and held county liable County
for negligent operation of roads.
Last case reported. (1968)

The next section will examine these three states mofe'élosely to
see. 1f the trends dare toward abrogation.

Immunity Doctrine in Alaska. Alaska had territorial laws enacted’

by Congress.that allowed school district to be sued for foéts. There

was little or no legal action in this field, at least any that reached the
Alaska Supreme Court, The only case reported up to 1968 involwving the
immunity doctrine was City of Fairbanks v. Schaible, 375 P. 2d 201. 1In .
this case, that inQolved action for damages against a city for thé poor
condition of city streets, the court held that the city could be sued and
was not immune from tort liability. If the Supreme Court of Alaskd - »
applies the same reasoning to districts, that is, that state agencies

are liable for their torts, this case may foreshadow complete abrogaticn
of the immunity doctrine.

Immunity Doctrine in Florida. Even though the interesting old

case of Tallahassee v, Fortune decided in 1850 and cited as 3 Fla. 19,
gave an interpretation of the Russell v. Men of Devon casé that held that

the case really meant that the individual should not bear the brunt of
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injuries caused by the negligence of municipal corporations, Florida did
not come out against the immunity doctrine as such until the.Hargrove v.
Town-of Cocoa Beach, 96.So. 130 case in 1957 where the Supreme Court of
Florida held a city liablehfor the wrongful death of a prisoner in the
city jail. The court went back to Tallahassee v. Fortune for precedent.

A more recent case decided in 1967 might give an indioation of the
continuingntrend in Florida. In Bovento v. Board of Punlic Instruction,
184 So. 24 605, the Supreme Court of Florida upheld the payment of school
funds to an injured student.' The court ditided L4-3 on the decision and
it is believed that this may be the first case on the specifio.question
involved. |

A school boy suffered a serious injﬁny to his back when a "human
pyramid" of which he was a part--and which was formed under the supervii
sion of a teacher in-a physical education class--collapsed * His spine was
fractured and his lower extremities were completely paralysed° The cost
of medical treatments. at the time the case reached the counts‘totaled
$25,000. The legislature appropriated $50,000 out of the funds of the
County Board of Public Instruction to compensate the boy for hlS injury.
The state constitution prohibits the enactment of any law author1z1ng
the diversion of anpropriation of school funds to other than';school pur;
poses.” The lower court thought that the legislature in avmagnanimous
desire to assist the unfortunate boy overlooked the constitutional restric»
tion. It declared the approprlatlon invalid and declared the payment of

school funds to an injured student, was not use of the" money ' For "scHool

i punposes.” The majority of the Supreme Court of Florida thought that
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the use of this money was for proper purposes and allowed the appropria-
tion. | _
This case could be the foreshadowing of the end of the immunity

doctrine in, Florida where municipalities are not immune even now.

Immunity Doctrine in Nevada. There were no cases on the immunity
doctrine in Nevada until.1909. The immunity doctrine was ended for
municipalities in Névada in 1909 when in the case of McDonough v. Mayor
ete. of Virginia City, 6 Nev. 90, the supreme court held a city liable
for an accident caused by a break in the streets. In 1934 in MeKay v.
Washoe General Hosﬁital, 33 P. 2d 755, the supreme court‘ovérruled theh
McDonough case and declared that counties could not be éuéd for any
reason. Details of this case were not available as the.suﬁﬁéﬁe court
ruled only on the one issue and not on the case as a whole. Finally
in 1963 the Supreme Court of Nevada again overruled itself in the Rice
case and declared that a county could be sued for its torts. In Rice
v. Clark County, 382 P, 2d 605, decided in 1963 the supreme court held
that Clark Cbunty could be sued for the negligent condition of thelr
roads. The trend seems to be toward abrogation of the immunity doctrine
in Nevada.

Supreme court action in Alaska, Florida, and Nevada indicate the
possible end of the immunity doctrine in these statés. Alaska had never
tested the immunity in. court until 1959 when in the Fairbanks case the
supreme court lifted the doctrine as fear as municipalities were concerned.
Florida did the same in the Hargrove case of 1857. In addition the

Flewida Supreme Court allowed the legislature to set aside money for a

~ u
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tort injury of a high school student. In Nevada immunity had been
upheld in 1909 and again in 1934 but the supreﬁe court lifted it for
counties in the Rice case of 1963. All these cases did not directly
involve school districts but indicate or foreshadow the abrogation of
the immunity doctrine in Alaska, Florida and Nevada.

A brief.recapitulation discloses that three states (Minnesota,
Oregon and Washington) had an early movement toward modification of the
imﬁunity doctrine but for one reason or another a retrog?ade movement
set in and these states strictly control or eliminate the liability of
school districts. Arizona, California, Illinois, New York, North
Carolina and Wisconsin have all been leaders in the modification or
abrogatéon of the immunity doctrine by court action, by legislative
action or a combination of both. Five states (Alabama, Comnecticut,
Louisiana, Mississippi and New Jersey) have ésféblishéd limited liabil-
ity by court action or py legislative enactment. Finally, Alaska, .
Florida, and Nevéda Bad'liffed liabiiity from cities or counties and
their supreme court actions had clearly foreshadowed the abrogation of
the immunity doctrine in these states. |

The remaining states studied (twenty-four) retained the immunity

doctrine. These states will be considered in the next section.
\

\ States Upholding Immunity Doctrine
Most of the states still uphold the immunity doctrine for one
reason or another. These states have one reason in common.for upholding

the immunity doctrine. They appear reluctant to go against a well
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establishéd rule of law. Some‘states aré more reluctant than others,
however. Some states uphold the doctrine but one or more of the justices
dissent. These dis;ents are often bitter and caustic. Colorado, kentuckyi
Montana, Pennsylvania, and Utah all uphold the doctrine as well estab;
lished laws in their states, but some of their justices strongly disagree
and their dissents have been widely quoted by opponents of the doctrine.
One state, Michigan, upholds’ the dottrine! but. is.very.dissatisfied with .it
and wishes the legislature would change immunity to liability. Arkansas,
Delaware, Missouri, and New Mexico appear to uphold the doctrine bu%
when applied squarely to school districts their cases appear ambiguous.. .
These states uphold the doctrine in the cases decided but so far have not
decided any directly affecting schoql districts. Iowa upholds the doc-
trine despite a statute that would seem to modify,  if not abrogate, the
doctrine. The other states strongly uphold the immunity doctrine.

Even in state; that uphold the immunify doctrine it appears from
" actions within these states that agreement is not complete. In five
states (Colorado, Kentucky, Montana, Pennsylvania and Utah) gge finds the
majority of the supreme court supporting the doctrine as well established
law with a minority dissenting. Tﬁe dissenting justices were, some of
them, very caustic and bitter, calling the immunity doctrine "offensive,"
"an anachranism," ”discredited” and drawing heavily on ¢ourts in states
that have abrogated the doctrine for supporf. Deépite these sfrong dis-
sents the majority in these courts strongly support the immunity doctrine
as shown by such ruiings as Tesone case in Colorado, the Cullinan.case in

Kentucky, the Rhodes case in Montana, the Husser case in Pennsylvania
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and the Bingham case in Utah where the majority vigorously upheld the
immunity doctrine.

One state, Mibhigan,;sgpéortéd'%héfdoctﬁinelbut.did:go.verytreluc—
tantly. The Supreme Court of Michigan felt that the legislature was the
only body that cvuld change the doctrine and_felt also that it shopld\bé
changed.

Arkansas, Delaware, Missouri, and ﬁew Mexico appeared to uphold
the doctrine but no cases have directly-been applied to school districts
so there was some ambiguity about the doctrine in these states.

Iowa was in a singular position. Many state courts have indicated
their willingness to accept the fact of abrogation of the immunity doc-
trine if the state legislature affirmed it. Iowa's legislature passed
the Icwa Toft Claims Act allowing all state agencies to be sugd in tort.
In 1966 the Supreme Court of Iowa held that school districts were not
included in this act.

The rest of the states reported (Georgia, Indiana, Kansas,
Maryland, Méssachussetts, North Dakota, Ohio, South Dakota, Tennessee,
Texas, Vermont, West Virginia and Wyoming) strongly support the doctrine
as good law with few or no dissents. Tennessee allows no exceptions
though the rest allow the usual exceptions that is: proprietary/govern-
mentai rule and nuisance exception, but apply these exceptions sparingly.
In these states it is not surprising that cases involving tort action
against school districts are few and far between.

States Upholding Immunity Doctrine but with Strong Dissents.

Colorade, Kentucky, Montana, Pennsylvania, and Utah uphold the immunity
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doctrine. In each of these states, however there are strong and often
bitter dissents: Table 5, page 132, will present the highpoints. and the

key cases of these-states for-a ‘closer look.

Thesé states have all upheld the doctrine deépite the fact that
the dissents have ranged from caustic to bitter. The five states are
similar in that the strong dissents have not, as yet led to a modification
of the doctrine but has rather strengthened the majority point of view.
The following section will present a closer look at these states to
observe how théy vary in detail.

Immunity in Colorado. Until 1904 governmental immunity could be

presumed to be the-law in the common law state of-Colorado as the immu-
nity doctriﬁe.is a common law rule. This was not confirmed unfil 1904
when in Veraguth v. City of Denver, 76 P. 539, the supreme court held
that municipalities were not liable for torts when acting in a govern- .

. mental capacity. It was reaffirmed in the City of Denver v. Davis, 86 P.-
1027,.where- the’ City-6f_ Denver was held immune for the torts of its
police superintendent; It has been steadfastly held since then but with
strong dissents. ‘

The immunity doctrine was upheld as late as 1963 in Tesone School
District No. Re-2, in county of Boulder, 284 P. 24 82. Action was brought
to recover damages in tort for injuries sustained by a boy while practici
ing basketball. The writ was unsuccessful in the lower court under what
the court found to be the settled pronouncemeﬂ%é~6f-the Supreme Court of
Colorado. It was admitted on behalf of the injﬁred boy that the doc-

" trine of governmental immunity from liability in tort applied to school.

-
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DOCTRINE BUT WITH STRONGDISSENTS

HIGHPOINTS AND KEY CASES OF FIVE STATES UPHOLDING THE IMMUNITY

State Highpoints in the Development Key Cases
of the Immunity Dectwine
Colorado 1904, before this date no cases
reported on the doctrine,
1904 supreme court held munici- Veraguth v,
palities not liable for torts when City of
acting in governmental capaéity. Denver
1906 munieipality held immune for City of
tort of its police superintendent. Denver v. Davis
1960 supreme court condemns *immu- Stone v.
nity doctrine saying "its in limbo." Currigan
) 1961 supreme court calls immunity Colorado
doctrine "proper subject for stu- Racing Commis-
dents in mythology." sion v. Brush
Racing Asso-
iation
1963 supreme court upholds immunity Tesone v.
" of school districts despite bit- School District
ter. dissent by Chief Justice Frantz. No. Re-2 in
" Last case on this subject reported Boulder County
up to 1968.
Kentucky 1891, no reported cases before this

date.

1891 supreme court held school dis-
tricts immune from liability in
condemnation proceedings.

1960 school district held not lia-
ble when accident occurréd while.:, .
building gymnasium. Immunity
doctrine affirmed.

Trustees of
School District.
No. 1 v.
Jameson

Thacher v.
Pike County
Board of Edu-
catlon
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TABLE 5 (continued)

States Highpoints in the Development Key Cases
of the Immunity Doctrine
Kentucky 1967 supfeme court held immunity barred Cullinan v.
recovery from school district when Jefferson
plaintiff stepped in hole on school County
yard. Strong dissent by justice
calling doctrine "offensive on its
face." Last case reported up to
1968,
Montana 1930, immunity presumed to rule though
no cases reported.
1930 supreme court held county liable Jacoby v.
for tort for an accident in running Chouteau
a ferry. Held running a ferry a County
proprietary function.
1933 supreme court held school district Perkins v.
immune from law suit because covered Trask
by immunity.
1943 supreme court reaffirmed the immu- Rhodes v,
nity doctrine when plaintiff injured School District
at basketball game. Justice Ericksocn No. 9
made strong dissent attacking doctrine
and governmental proprietary rule.
Last case reported up to 1968.
Pennsylvania 1850, no cases before this date.

1850 immunity doctrine applied to munici-

palities in case involving illegal
seizure of horse by city police.

1966 supreme court upheld immunity
when school sued in case where plain-
tiff slipped on ice on school steps.
Justices Roberts and Musmano dissented
calling doctrine "discredited."

1967 immunity doctrine again upheld

Fox v, Northern
Liberties

Dillon v. New
York City
School District

Husser v.
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TABLE 5 (continued)

States Highpoints in the Development Key Cases
of the Immunity Doctrine )

when school sued because of crime School District
committed on school grounds. Justice of Pittsburgh
Musmano dissented asking the court to
bury "this legal charlantry in the
grave of its discredited monarchical

: grandsiyres.”

Utah 1820, no cases though immunity pre- .
sumed the rule.

1920 supreme court held school immune Woodcock v.
from tort liability for personal Board of Edu-
injuries to a teacher. - cation of

Salt Lake City

1950 supreme ccurt again upheld the Bingham v.
immunity doctrine in case where Board of Edu-
little girl fell into hot ashes cation of
left on school grounds. Justice Ogden City

Wolfe dissented saying he would
"prefer to regard said principle
(immunity doctrine) for the pur-
pose of overruling it. This case
is still the precedent case in
Utah to date. (1968)

districts in thg state. However, it was urged that these cases be over-
ruled and that the law be changed as it had been in several states. - In

a terse opinion, the majority of the court adhered to its former decisicns
on the ground that it was not within the province of the judicial brancﬁ

of the government to change long established principles of law. This,

said the court, is a legislative function. This case is particularily
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interesting because of the direct attack Mr. Justice Moore made upon the
- dissenting opinions of Mr. Chief Justice Frantz and Justices Hall and
Pringle. In his concurring opinion, Justice Moore said that it was not
the functien of the court to create confusion and instability in well
éettled law of the state. It was the job of the legislaturé to change
the law if it was to be changed. |
Despite this vigorous upholding of the iImmunity doctfine by the
Colorado Supreme Court:in 1963, the dissént in the Tesone case by Chief
Justice Frantz pointed out that a number of cases ianolgéagﬁ‘have shown
.thé Supreme Court dissatisfied with the immunity doctrine. %or examplé,
in Stone Q. Currigan, 138 Col. 4“2, 334 P, 24 740 1959, %he court said
"the doctrine of sovereignity in Colorado is in limbo; ohl&Aéhe memonry
lingefs on." In Colorado Racing Commission v. Brush Racing Association,
136 Colo. 279, 316 P, 2d 582, the court said "In Colofado Tsovereign
immunity' may be a proper subject for discussion of students of mythology,
but finds no haven or refuge in this court.” |
In Chief Justice Frantz's opinion where oncé the doc?bine had
smooth sailing in Coloradc and other states, it is now rocking along in
troubled waters. These opinions seem to foreshadow a modifgcgtion of
the doctrine in Colgrado. ‘As of now, late 1968&, immunity is still the
law in this éﬁaté.
Eggggézz_ig_gfggggggi. Immunity of school districts was not con-
firmed in Kentucky until 1891. As in all other coﬁmon law states immu-
nity was presumea to bé the-law in the absence of statute. In Trustees

of School District No. 1. v. Jameson, 15 S. W. 1, the Kentucky Supreme
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Court affirmed the immunit& doctrine and held schoél districts not lia-
ble for their own torts. Thié was reaffirmed in 1960 in Thacher v. Pike
Counfy Board of Education, 193 S. W. 2d 409, where a school district wés
held not liable when an accident occurred in an unfinished gymnasium.

In a recent case, (1967), Cullinan v. Jefferson County, 418 S.W.
2d 407, held that the school district was not liable under the immunity-
doctrine, Because of the interesting dissents in this casé it is wortﬁ—'
while to spend a little time on 1it,

A pupil who had broken his ankle by stepping into a hole on the'
school grounds brought suit against the school district. .Hé sued for
damages but was denied recovery in both the lower court éﬁdlkhe Court aof
Appeals. The court said that the county board of education is a political
subdivision of the Commonwealth, is clothed with the same sovereign immu-
nity as the Commonwealth, and declined to extend the iiability of mu@ici~
palities for tort to school distriets.

The court pointed out that the General Assemﬁly had provided reme-
dies for certain torts committed by agents of the Commorwealth. The
remedy is in the form of legislative enactment PECanizihg the protection
of sovereign immunity as it appliés to the particular subdivisions, but
authorizes the sgbdivisions to carry insurance to cover certain typés of
hazards. The court indicated that:if should not invade the constitutiocnal
authority of’fhe General'As%embly by holding that the doctrine of sover<
eign immuntiy does nolt bar a tort action against the board of education.
One of the dissenting judges said that it was offengive on its face for

a person who is run down in the street by a reckless driver to collect
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damages but one who is equally damaged by someone acting for one of the
"myriad governmental agencies™ nét to collect equally.

The immunity doctrine is still strong in Kentucky even though
there was a strong dissent in the latest case. (

“Immunity in Montana. Immunity is the well established rule in

Montana. The rule was established in two cases. The first one was
Perkins v. Trask. This held that parents could not recover for the wrong-
ful death of their child. The Supreme C;urt of Montana.held in Perkins
v. Trask, 95 Mont. 1 (1933), that in the absence of stafufe imposing lia-
bility for negligence upon school districts or their trﬁstéés,'they may
not be held liable, although section 1022, fevised codesléf &ontana 1¢21
contain the general provision that a échool district may sue and be sued.
Non-liability of trustees in tort action was also upheld.

‘Ten years later, in 1943, the Supreme Coﬁvt of Montana reaffirmed
the immunity doctrine. Rhoads v. thool District ¥Wo. 9, llS_Mont. 352,
established that under the Perkins case that neither a schpoi district
nor its board of trustees is liable in damages for injuries sustained by
one attending'a basketball game held in a school gyﬁnasiu&, who in
endeavoring to gain access to a gallery provided for spectators, used a
stairway of which one of the steps gave way causing the.injuries com-
plained of, since defendants were acting in a governmental and not in a
proprietary capacity,lthe game being played having been merely a part of
the physical education of the school, and that therefore the trial court
properly sustained a general demurrer to the complaint and dismissed

the action.
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The Rhoads case has often been quoted by courts in other states,
not for sustaining the immunity doctrine, but because of the blistering
dissent by Justice Erickson who attacked. the immunity doctrine and the
Montana Supreme Court's attempt to distinguish between governﬁental and
proprietary functioﬁs. So far the immunity doctrine holds strong in
Montana. |

Immunity in Pennsylvania. The immunity doctrine was established

in Penmsylvania in 1850 when it was applied to municipalities in Fox v.
Northern Liberties, 3 Watts € S. when the city policy of Northern
Liberties seized a horse illegally. The supreme court heid that the
city could not be sued because it was coveréd by immunity. This case
also suggested very strongly that all govefnment agencies including
schooi districts were also covered by the cloak of govermmental immunity.
The immunity doctrine is still upheld by the Pennsylvania
Supreme Court despite vigorous opposition and frequent court tests.
The last case found upholding the doctrine in Penngylvariia w&s Husser
v. School District of Pittsburg, 228 A. 910, decided in 1867. Despite
vigorous assaults upon the doctrine previously mentioned, the  Supreme
Court of Pennsylvania has declined to modify or abandon it. It sustaine&
the rule again in the Husser case. -Justice Musmano gave&an uncompromiéing
dissent against the doctrine as he had in several previoué cases.
The plaintiff was leaving the school building at the end of the
school day. While doing so he was accosted, gssaulted, and geriously
beaten by a group of rowdy youths when he reféséa tﬁeir”demanﬁs for money.

Suit for damages was brought against the schocl districf, but the lower
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court dismissed the action because of the tort immunity rule in the state.

The complaint showed that similar criminal acts had occurred.with
_great frequency in and about the same school during the period immediately
prior to the attack upon the plaintiff. The school authorities knew of
these occurrences and the danger to those attending the school. According,
to the complaint the authorities neglected énd refused to take precaution—’
ary measures for the children's protection.

Here, as in many previous cases, counsel for the plaintiff argued
that the Pennsylvania rule which protects schooi districts from tort lia-
bility for injury caused by their employees while engaged in the exercise
of their governmmental functions should be abolished.

Justice Musmano, in his dissent, suggested that if the district
had permitted a Bengal tiger to roam the school yard and the boy had been
mangled by the beast, he could not believe that the majority of the court
would say that the district was not guilt& of neglect in allowing the ex~
istence of such a peril. Their resp§ﬁsibility of holding in leash a
raging mob of juvenile delinquents intent on ruinous mischief cannot be
less, according to the Justice. |

| Despite the objections of Justice Mﬁsmapo and others the rule is .
steadfastly maintainéd in Pennsylvania.

Immunity in Utah. Before 1920 there were no cases involving school

district immunity in Utah though it could be presumed to’bé‘the law in the
absence of a statute to the contrary. Utah still upholds the immunity =
doctrine despite a bitter'disséntuby TJusthce.Wolfe. of the. Utah Supeme -

Court. dJustice Wolfe's dissent is widely quoted by courts trying to mod-
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ify or abrogate the immﬁnity doctrine; The most famous and most quoted
Utah case is Bingham v. Board of Education of Ogden City, 223 P. 2d u32,
This case was.decided in 1950 and upheld the immunity doctrine. Mr.
Justice Wolfe dissented saying that he would rather regard the immunity
doctrine "for the simple purpose of overruling it." He mentioned waiting
for the dim distant future of the "never—ﬁever landfwhen the legistature
may act." He also pointed out that the rule rests upon the immortal and
indefensible doctrine that the "King can do no wrong," and that a state
should not be permitted to shield itself behind it.

Nevertheless, in 1964 in Cémpbell v. Board of Education of Gpaﬁite
School District, 389 P. 2d 464, the Supreme Court of Utah_aéain sustained
the immunity doctrine.

One State Upholding Doctrine but Indicating Dissatisfaction. One

state is in a peculiar situation because the supremé court upholds the
doctrine but feels dissatisfaction with it. This is the state of Michigan.

Immunity in Michigan. Thqugh immunity could be presumed to be the

law in Michigan as common law doctrine, it was not tested in the courts
until 1937 in Gaincotty v. Da&is, 275 N.W. 2d 229, when the Supreme Court
of Michigan upheld school district immunity. In this case tké court held
the teécher liable for tort when a child fell thle performing a chore.
The court did not hold the school district liable however. Table 6,: -J
page 141,-présenté:the highpoinfs in the immunity d&éfrine'in.Michigan.
Several cases in récent years have pphéﬁd;ihéfimmunity‘dOthine in-
Michigan. Sayers v. School District No. 1, 114 N.W. 2d 191 decided in

1962, again sustained the doctrine of governmental immunity of school
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TABLE 6. HIGHPOINTS IN ONE STATE UPHOLDING DOCTRINE BUT INDICATING
DISSATISFACTION :
State Highpoints in Development Key Cases
of Immunity Doctrine
Michigan _ 1937, before this immunity was the

common law.

1937 supreme court held teacher lia-

ble for tort when child fell while
performing a chore. Upheld district
immunity and only teacher held for

damages.

1957 supreme court upheld doctrine in

case where school was sued for
injuries sustained from falling

bleachers. Justice Edward dissented-

saying doctrine "doctrine died at

Runnymede in 1215."

© 1963 supreme court again upheld doc-

trine in case where boy stepped into
a hole on school grounds. Court was
reluctant to uphold the doctrine but
felt obligated to keep it until the
legislature overruled it. Last case
reported up to 1968.

Gaincotty v.
Davis

Richards v.
School Board
of Birmingham

Sayers v.
School District

school districts for -the torts of its employees.

A pupil of the district was injured by stépping into a hole while

playing on the school grounds. Suit was brought against the contractors

. constructing the building and against the school district itself. The

school district raised the defense of governmental immunity. On behalf

of the district it was argued that the suit was barred by the doctrine

of governmental immunity and that the purchase of insurance did-not :

el
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const;tute a wailver of:thils ihmunity:' The supreme éourt.was'aSked ‘to .
reverse the trial-cpurt.by holding the doctrine of govéernmental “immunity
as, no longer avgilable_to a .school district. There Wwas no question that
to do so it would be.ngceSsary for the éourt'to_reverse a number of its
own decisipns-on the: problem. | |

The court sustained the position of the distriet and held that the
doctrine of governmental Immunity was applicable’to it. The court made
it elear that it was not favorable to the doctrine. It indicated thaf
if it were dealing with the obéolefey"king can do.no-qung" theory of
~ governmental immunity eétablished by the courts, it-would not hesitate
to strike it dowﬁ. It was of the opinion, however, that it was concerned
with .the repeal of the doétrine of govermmental immunity by the legisla-
ture and a subsequent.statute which re-established 't by repealing the
former statute Which deprived the districts of immunity and imposed lia-
bility upon them. The court had construed this action of the legislature
as determining its intent to re-establish ‘the doctrine by statute. In
other words, it was the courts opinion that by repealing a statute which
withdrew immunity from districts_the"iegislature intended to restore the
Immunity. |

It would seem that immunity of schooi districts is still the rule

in Michigan despite the supreme court's reluctance to continue it.

States Appearing to «Uphold Doctrine but Ambiguous. Four states-

Arkanhsas, Delaware, Missouri, and New Mexico-‘uphold the immunity doc--
trine but the situation in these states is not clear. This is because

fhere are so Tew cases on the doctrine in these states and the cases found
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do not qirgct;y,concern,immunity. ‘Therefore the immuriity ‘doctrine in these
states is amb;gudus even- though, we can assume immunity is the rule because
the common law prevails in these states in the absence of statute. Table

75 page ;uuzig%v?s the highpoints of the doctrine found in these states.

Immunity in Arkansas. Arkansas stili holds to;the immunity doctrine.
Douglas V. Campbell, 89 Ark. 254, 116 S.W. 211 (1909) affirmed the AOctrine
though the case involved the expulsion of a student for being drunk on
Christmas Day away from the school and not being under school supervisdon
The.court upheld the school's right fo do this and also affirmed the immu-
nity doctrine. No new cases have been reported from Arkansas.

Immunity in Delaware. School district immunity is still the law in

the state of Delaware. In Slovin v. Gauger, 193 A. 2d 452 (1963) a local
board leased a school auditorium to aﬁ amateur theatrical group. According
to the law of Delaware, school boards shall allow free use of school build#.y .
ings for various public meetings and functions. Mr. Slovin, a member of
the group, alleged that the steps leading from the stage to a lower level
hallway gave'wayfandﬁéeriously injured him.. He sued the board, the super-
intendent of schools and the manual arts teacher in whose c;ass the steps
were constructed. It was alleged that the teacher "gave' the group a set
of steps to be placed for the convenience of the-piayers. The steps were
movable in the sense that they were not a permanent part of the building.
The‘district asserted certain defenses, among them immunity from
liability under the doctrine of soverqign.immunitykand argued- that the
relationship between it and the injured person was that of landlord and

tenant. Mr. Slovin took the premises as he found them, the board sadd
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TABLE 7. HIGHPOINTS AND KEY’CASES IN STATES UPHOLDING DOCTRINE BUT
AMBIGUOUS IN:INTERPRETATION FOR SCHOOLS

State

Highpoints in Development
of Immunity Doctrine

Key Cases

Arkansas

Delaware

Missouri

New Mexico

1909, before this date no cases reported
on doctrine but immunity presumed in
this common law state.

1909 only case reported allowed dis-
trict to suspend child when drunk and
disorderly while off school grounds.
Upheld immunity by inference. No
case has been decided since on the
immunity doctrine.

1968 no further cases.

1963, before this no cases decided on
the immunity doctrine but presumed
to be the law.

1963 supreme court decided only caser.
involving tort action on school dis-
tricts. Did not decide case on basis
of immunity. Court indicated immu-
nity was the law but wanted it
"clearly to appear" it was not
deciding a question of immunity.

" Only case to date. (1968)

1955, before this no cases on immunity
but presumed to be the law.

1965 supreme court held parochial-
school liable for tort injuries of
girl hurt in unfinished church. By
inference indicated that immunity
covered public schools but not others.
‘Only case reported to date. (1968)

1958, before this no cases on doc-
trine but immunity presumed to be
the law.

Douglas v.
Campbell

Slovin v. -
Gaugher

Gruhalla v.
George
Moeller Con-
struction
Company
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TABLE 7 (continued)

States . _ Highpoints in Dévelopment - Key Cases
of Immunity Doctrine

New Mexico 1958 supreﬁe court held no liability Hammell v.
' on city for failure to regulate City of ,
street traffic. Liability only if Albuquerque

permitted by legislature. No cases
reported on school district liability.

The ﬁoérd was held not liable on the ground that Mr. ﬁlovin was
no more.than a licensee in his vse of the building since he gsed it for
his own personal benefit. He was not an iﬁvitee of the district, in which
case it might have been possible to make a good case against the district.
Since he was a licensee, he took thelpremises as he found them and there
was no evidence that there was a willful disposition by the board to .
injure or trap him,

Appavently, there had been no previous case decided in Delaware on
whether sovereign immunity from tort liability of school districts existed
in the state. The judge wanted it "clearly to appear' that he was not
deciding.the question of whether districts wefe 50 protectedi However,
the qourt pointed out, it-has been held in Delaware that the sovereign
immunity doctrine is part of the basic law of the state and may be
waived only by a law enacted by the legislature.

The immunity doctrine appears to still be the law in Delaware

though technically it is still an open question as no case involving




146
school districts has appeared where this one point was decided.

Immunity in Missouri. - Gruhall v. Geovge Moeller Construction,

Co., 891 S.W., 2d 585 (1965), held that private schools do not enjoy immu-
nity from tort liability. If a'person is injured on parochial schoél.

property, the school's liability is determined by general fort law. This
case upheld the imﬁunity doctrine by inference and no case involving pub—‘

lic schools has been reported from Missouri.

Immunity in New Mexico. The immunity doctrine was upheld in New
Mexico as late asv;958 in Hammgll v. City of Albuquerque, 63 N.' M. 374,
320 P. 2d 304. In this case regulation of city traffic was considered a
governmental function and the decision upheld the immunity doctrine.
Though this case did not directly affect a school district, the direct

implication was that‘governmental immunity was still the law in New Mexico.

6ne state Upholding Doctrine'DespiteiStatuteiModifjing'zzf' The
immunity doctrine is stiii the law in Iowa despite the Iowa Tort Claims
Act.

In numerous cases tﬁe courts have held that if the rule of tort
immunity of school districts is to be abrogated,.this actibn sﬁould be
taken by the legislature and'ﬁot by the courts. Since relatively few
states have legislétéa in this area, the 1966 IowalTort Claims Act and

¢

its interpretation by the Supreme Court of Iowa are of particular interest.

Immunity in Iowa.: The immunity doctrine has been-the law in Iowa
since 1868 when it was established in Soper v. Henry County, 25 Iowa 264,
where the supreme court held that counties and school disfricts are not

liable for negligence in the absence of a statute authorizing such
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TABLE 8. HIGHPOINTS AND KEY CASES IN ONE STATE UPHOLDING DOCTRINE
DESPITE STATUTE MODIFYING IT :

States Highpoints in Development Key Cases
¢f Immunity Doctrine

Towa ‘ 1868 supreme court held that counties Soper v.
and schools not liable for negligence Henry
in absence of statute. County
1964 supreme court affirmed immunity Boyer v. Iowa
doctrine as to school districts. " High School
Athletic
Association -

1966 Iowa Tort Claims passed allowing
all state agencies to be sued for

tort.

1966 supreme court held school dis- - Grahanm v,
tricts not included in the meaning Worthington
of the act. )

liability. Table 8 shows highpoints of the doctrine in Iowa.

The Iowa Tort Claims Act vefers only to claims against the state,
and subjects the state to liability for torts of officers, agents and
employees of state agencies; and all political subdivisions of the state,
such as towns, school districts, and counties. In @raham v. Wothington,
146 N.W. 2d 626 (1966) the question came up whether the Act expressly
waived the common law immunity doctrine of the state as to certain claims
for the torts of governmental corporations, their agéntsnér employees.,
The court sustained the constitutionality of the Act but held that it was
not applicable to all political subdivisions of the state. The court

specifically said: '"We are satisfied political subdivisions such as
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cities, school districts and counties are neither agencies of the state
nor corporations as those terms are employed and defined in the Act, and
are not included within its clear intent and purpose.'.

There was a dissent in this case that is worth quoting as perhaps
an indication that the Supyeme Court of Iowa might change its mind. The
dissent said that though the immunity doctfine had been part of the law
of Iowa for one-hgndred years it was of judicial origin and not of con-
stitutional origin. The dissent went on-to say that it had little or no
juétificatién in modern law.

The immunity doctrine is still the law in Iowa despite.the Towa
Tqrf Claims Act. |

States Upholding Doctrine Strongly. The remaining states -thir-

teen- uphold the doctrine without any reservations and are reluctant to
change the well established law of their stéteé. There are né dissents

in the cases comihg before the courts. Because the law is so well estab-
lished in these states there are few cases that come before the courts
-involving the negligence.of.schools. Table 9 presents the highpoints of
the development of the doctrine in these states and key cases for closer
scrutiny.

The thirteen cases that strongly uphold the doctrine do so mainly
because they are reluctan% to change the well establiéhed law in their
state., In these states the Immunity doctrine is presumed to be the law
in the absence of specific legislation granting the right to sue state

~governments or agencies.  All common law stateé have a statpte specifi-

cally making the common law of England the rule of law unless changed.
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TABLE 9., HIGHPOINTS OF THE DOCTRINE IN STATES THAT STRONGLY UPHOLD IT

States Highpoints in Development Key Cases
of Immunity Doctrine
Georgia 1907, no cases though immunity pre-
sumed to be law.

1907 supreme court held county not Brunson v.
liable for any kind of action Caskie
because of immunity. '

1952 supreme court held that school Hale.v. "Davis
immuné in action for damages for
football injuries.

1966 supreme court held illegal for Board of Edu-
school district to expend money cation of the
for other than educational purposes. City of
In this case damages for athletic Waycross v,
injuries. Bates

Indiana 1894, no cases before this but
immunity presvmed to be the rule.

1884 supreme court held county Iimmune Cones v.
from lawsuit arising from personal Board
injuries caused by defects in county
road.

1895 supreme court held school district Freel v,
immune from all law suits unless ' School City
authorized by legislature. No other ete.

.case reported up to 1968.
19292 no cases reported but; immunity

Kansas

presumed to be law.

1929 supreme court held city not.lia-
ble for negligence in running its
fire fighting equipment.

1959 supreme court held school dis-
trict not liable for action of
custodian in leaving burning ashes
from tree stump when .child injured.

Barcus v.
City of
Cofifeyville

" Rose v.

Board of

-Education of

Abilene
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TABLE 9 (continued)

States

Highpoints in Developméﬁt Key Cases
of Immunity Doctrine-
Kansas District not liable in absence of
statute. Latest case reported up
to 1968,
Maryland 1925, hefore this common law immunity
presumned -to be lair.

1925 supreme court held trustees. of. Williams V.
State Normal School not suable Fitzhugh
on breach of contract because of
immunity doctrine.

1947 supreme court held state govern- Jones v.
ments including school districts Scofield
can not be sued without legis- Bros.
lative permission

1868 no cases,

Massachusetts 1812, first case in United States Ephriam
giving immunity to municipalities. Mower v,
The Inhabi-
tants of
T Leicester

1891 supreme court held city not Howard v,

liable for damage inflicted by Worcester

North Dakota

horse frightened by blasts from
city construction because city
covered by immunity doctrine.

1955 supreme court reaffirmed
immunity and dismissed case in which
child had been injured by hot steam

pipe.

1922, no reported case but 1mmun1ty
preoumed rule of law.

1922 supreme court held school district
immune from liability for tort when

Molinari v.
Boston

Anderson v.
Board of
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TABLE 9 (continued).

States Highpoints in Development Key Cases-
of Immunity Doctrine
sued for death of child killed on Education
defective playground apparatus.
Only case reported but strongly
supports immunity.
Ohio 1876 supreme court applied immunity Finch v.
doctrine to school districts. Board of
Education
1905 supreme court reaffirmed immunity Board of
as applied to school districts. Education of
‘ Cincinnati
v. Volk

South Dakota

Tennessee

1966 a federal court held that Ohio
school districts covered by the
immunity doctrine and that this
fact did not violate plaintiff's
civil rights

1936, no reported case but immunity
common law rule.

1936 supfeme court held that school
districts immune from tort liability

when performing govermmental function.

Transporting students held+-govein-
mental function. School districts
can not be sued for tort except by
legislative permission.

1944 supreme court affirmed immunity
but held teacher must act with mature
judgment in event of pupil injury in
case involving injury at a club
iniation.

. 1902, nér cases .reported tbefore’ this

immunity presumed to be law.

" Corbean v.

Xania City

" Board of

Education

'Schornack v.

School District

DeGooyer et.
al. v.
Harkness et.
al.
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TABLE 9 (continued)

States Highpoints in Development Key Cases
of Immunity Doctrine

Tennessee 1902 supreme court applied immunity 0dil v.

to counties. Maury
County
1954 supreme court applied immunity Barnett v.
doctrine in case where child fell City of
into a concrete stairway and injured Memphis

himself. Court said that immunity
prevailed even if condition described
constituted a nuisance as school
districts were immune from law suits.
Last case reported up to 1968.

Texas 1884 supreme court established immunity City of
of municipalities when child fell on Galveston v,
glass on sidewalk. : Posnainsky
1930 supreme court upheld school Braun v.
district immunity when child fell off Trustees of
buttress of school entrance and vas Victoria
injured. Independent
1966 supreme court upheld immunity Russell v.
doctrine in case where teacher was Edgewood
discharged for belonging to teachers' Independent
union. Held that immunity can be District

lifted only by legislature.

Vermont 1902, no cases reported prior to this
time, immunity presumed to be law.

1902 supreme court held city of Rutland Stockwell v,
not liable for injury arising from an Rutland
open ditch because city covered by the
imrunity doctrine.

1943 supreme court held school district - Farmer v,
immune from liability where plaintiff  Poultney
fell from steps because of lack of . - .School
light .and - no railing. Last casc - District 30 A

reported up to 1968,
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TABLE 9 (continued)

States Highppihts in Development - Key Cases
of Immunity Doctrine
West Virginia 1902, before this no cases reported,
immunity presumed to be the law.
1902 supreme court held schools covered Krutile v,

Wyoming

by immunity.

1935 supreme c¢ourt held that school
districts covered by immunity doctrine
and did not have applied authority to
buy liability insurance in case
involving injury to child boarding a
school bus.

1959, before this no cases reported,’
immunity presumed to be the law.

1959 supreme court upheld immunity in
only case on subject. Case involved
negligence of town's police office
in directing plaintiff to chase a
felon. Court held sthool district
also covered by immunity.  No other
cases reported.

Board of Edu-
cation

Board of
Education v.
Commercial
Casualty
Insurance
Company -

Maffel v,
Incorporated
Town of
Kemmerer

With this in mind and with the reluctance;of-courts.tq_gq;against=stare

" decisis it is no wonder plaintiffs hesitate to sue a state agency in tort.

This is why there are very few cases available on the immunity doctrine.

The following sections will review the doctrine in the thirteen states

presented in Table 9.

Immunity in Georgia.Before 1907 the immunity doctrine was estab-

lished as part of the common law .of Georgia.

It was not tested in the
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coufts until'lQO7 wheﬁ Brunson v. Caskie, 56 S.E. 621, the supreme court
held that counties were hot liable for any action at law because of the
immunity doctrine. The doctrine was confirmed in 1952 in Hale v. Davis
where the supreme court held a school could not be sued for football in-
juries because of'immunity. Georgia still upholds the immunity doctrine
in the latest case foupd. In Board of Education of the City of Waycross
v. Bates, 151 S.E. 2d 524, the court of Appeals of Georgia held that a
public school district does not have the ;uthority to pay the medical ex-
pense incurred as a result of an injury sustained by a boy in a footbail
 game. |

The school district employed a team physician who was responsible
for tfeating? in so far as practicable, all injuries sus%ained in football
activities. The physician also had the authority to arrange for‘such
treatment as fequired by a specialist if the injured student and his
parents agreed.

In this action, the doctor arranged for an operation on the boy's
knee. All of the medical services were contracted for by the district,
acting by and through the team physician.. The hospital and the doctors
billed the boy's father who paid the costs. The doctor had told stuaents
participating in football and their parents that the.district had an in-
surance policy adequate to cover all medical expenses resultipg from
athletic injuries. It developed that the policy did not cover this par-
ticular injury.

“The court éenied recovery., It said that if a public school is not

liable for an action based on negligence it is even more obvious that it
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would not have authority to pay claims for accidental injuries where no
negligence was involvéd.
It wéuld seem that immunity of school distriets is still very.
solid in the state of Georgia.

Immunity in Indiana. The school district is immune from liability -

in Indiana. The leading case is Freel v. School City etc. (1895) 145 Ind.
27, 41 N.E. 312, 37 LRA 301. In this case a laborer was injured while
repairing a schoolhouse and the court held that the school cérporation

was not liable since it was an involuntary corporation, organized, not

for the purpose of profit or gain, but solely for the public benefit;

that it had no monies out of which such damages could be paid, and that it
did not have the power to raise money for such a purpose. Unless Indiana
~goes completely_against‘this court pronouncement the law in that state is
very clear. The immunity doctrine is still the law in Indiana.

Immunity in Kansas. In 1929 the first immunity case was decided

~in Kansas though it was part of the common law of Kansas before this date
In Barcus v. City of Coffeyville, 282 P, 688, the supreme court held the
city was immune when an accident occured while running their fire-fighting
eéuipment. Immunity is the rule in Kansas unless it can be proved thaf
the school district is pefforming a proprietary function or if what the
district is doing is a nuisance. In Rose v. Board of Education of
Abilene, 837 P.2d 652 (1959), the Kansas Supreme Court held that a janitor
was liable for his negligent acts and was notycdvered by the immunity of

the school district.
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Immunity in Maryland. In this state the immunity doctrine is con-
sidered part of the common law but this was not affirmed by a court case
until 1925 when in Williams v. Fitzhugh, 128 A 137, the supreme court held
that the trustees of the State Normal School could not be sued on a con-
tract because of immunity. Immunity is still very much the. rule here.

This is true even though the insurer has agreed not to raise the defense

‘and has collected a full premium for doing so. Jones v. Scofieid Brothers,

D. Md., 1947, 73 F. Supp. 395 reaffirmed the immunity doctrine in every
detail. 1In this case even though the insurer agreed not to raise the
defense of immunity the court held the doctrine still applied.

Immunity EE:Massachusetts. In 1812, Ephriqm Mower v. The Inhabit-

ants of Leicester, 9 Mass. 2u7, established'the immunity doctrine for the
first time in the United Statés. In 1891, the supreme court held in
Howard v. Worcester, 27‘N;E.'ll, that the city of Worcester was not liable
when damages by a horse frightened by city construction because of the
immunity doctrine.. The iImmunity doctrine was part of Massachusetts common
law. In Molinari v. Bostoﬁ, 130 N.E. 2d 925 (1955), the Massachusetts
Supreme Court reaffirmed the rule of immunity of school distficts and ais—
misgsed a case in which a child had been injured by an extreﬁely hot and
dangerous steam pipe in & classroom. - Also, the court refﬁsed'to hold
that the pipe was a nuisance fér which the city ﬁould be liable.

It has léng been the rule that a governmentaliagéncy is liable
when it commits a nuisance,:aﬁd recently severial courts have seized upon
this exception to hold the permanent, dangerous conditions constitute a

nuisance so that injured children might recover. ,Some writers of legal
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texts have protested that the'éoncept of "nuisance" has become distorted;
that courts have seized upon the term as a substitute for thought; that
by categorizing something they do not like as a nuisance they impose lia-
Pility without any ‘real analysis of the p:ooblém.46 The Massachusetts
Supreme Court, however, restricted the term to its original meaning, that
is, some activity on land which damages the property of another situated
outsiae the limits of the land.

Tmmunity in North Dakota. The immunity doctrine was well estab- .

lished in North Dakota as a common law doctrine before 1922. There is
only one precedent case reported. The leading case is Anderson v. Board
of Education (1922) 49 N. D. 181, 190 N.W. 807-81l1. In this case a wid- -

owed mother sued for damages because of the death of her only son who was

¥

killed in an accident as a result of being hit by a playground swing.
Though recognizing the injustice done to thg widow the court upheld the
immnity doctrine in its entirety'and.it‘has not been challenged in North
Dakota since 1922.

Immunity-:in Ohio. Ohio first applied the immunity doctrine to

school districts. in 1876 .by the Finch v. Board of Education, 30 Ohio St.-
37, case. In this case the sﬁpreme court held that school boards could
be sued for any reésén. The immunity doctrine is still upheld in Ohio.
The latest case was brought in a federal court. The complaint held that
the immunity doctrine was in violation of civi% rights. TFederal courts

are bound to follow the common law of the states whebe they are sitting.

L6

See Prosser gg_Torts,'pp. 1009-1010 for a discussion on this
point. . '
, 4
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In Corbean v. Xenia City Board of Education, 366 F. 2d 480 (1966),
the Federal District Court ‘dismissed the action because they éould
not see where the application of immunity doétrine was in viclation
of the civil rights of the plaintiff.

Immunity in South Dakota. South Dakota is another state

where common law doctrines are the rule of law in the absence of
statutes or court cases modifying them. _The'immunity Qas the -
presumed law in South Dakota before 1936. In Schornack v.
Schornack School District, 266 N.W. 141, (1936) the supreme court
held that school districts were immune from tort liability when
performing governmental functions. The immunity ddctrine is still
upheld in South Dakota, at least, since 1944 when DeGooyer et. al.
Q. Harkness was decided. In this case that is cited 70 S. D. 26,
13 N.Q. 24 815, the court upheld the immunity doctrine but said
that a teacher might be 1liable if he failed to use mature judgment
'in the event of an injury to a pupil. |

Immunity in Tennessee. In 1902 immunity was applied to

counties. This was in 0dil v. Maury County, 136 S.W. 2d 500.
Tennessee is a common law‘state'and upheld the immunity law doc-
trine as a common law doctrine. Tennessee still upholds the immu-
nity doctrine and extends it to cases that might be called nuisance
cases. In Barnett v. City of Memphis et. ai., 269 S.W. 24 906;

the court held that the district was notlliablé for torts, or for
maintaining a nuisance. It did not ever attempt to decide if

maintaining stairs in an unsafe condition was a nuisance because
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the school is immune for law suits in any case. The Barnett case

was decided in 1954, .

Immunity in'Texas.. In 1884 the supreme court established

immunity of municipalities when a child fell on glass on the side-
walk. The city of Galveston v. Posnainsky, 50 Am. Rep. 517, (188&)
held that the city was immune from liability for its negligence.

The immunity of school districts was affirmed in 1930. Braun v.
Trustees of Victoria Independent School District, ilu S.W. 2d 947,
(1930) upheld school district immunity when a child fell off but-
tress of school entrance and'waS'injured; Texas still uﬁholds the
immunity doctrine. In a 1966 decision the Texas Supreme Court
upheld the immunity rule in an action- of a teacher who sued a super-
intendent of schdols.for‘torf. In Russell v. Edgewood Independent
School District, 406 S.W. 2d 249 a teacher sued the district and

its superintendent because she had been discharged from her position
as teacher allegedly because she was a member of the Edggwooa
Federation of Teachers. She did not seek reinstatement but rather
sought actual damages, exemplary damages, and damages for mental

- anguish and humiliation. The court said that thg hiring and firing
of teachers'are duties of the school trustees; In the performance
of these duties they are performing a governmental education funtion
and neither fhey nor the district are answerable in a cause of
action in tort nor for damages caused by the ;rénéfﬁl discharge of

the teacher.

Immunity in Vermont. Governmental immunity was presumed
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'to be the well established law in the common law state of Vermont
80 very few caées were brought to court involving the liability of
governmental units. One of the few was decided in 1902 when the
Vermont Supreme Court held in Stockwell‘v. Rutland, 53A. 132, that
the city of Rutiand was mnot liable for an inﬁﬁry arising from an
open ditch because the city was covered‘by the immunity doctrine.
Vermont also gpheld the immunity doctrine.

Vermorit also upheld the immunity doctrine in Farmer v. .Poultney
School District, 113 Vt. 1u7, 30 A. 2d 89 decided in 19ﬁ3 when a plain-
tiff was injured because the school district did not adequately light
the school steps and negligently permitted a portion of the_hand railing
to be removed, the Supreme Court of Vermont would not allow‘the school
district to be sued because Qf the immunity doctrine.

Immunity in West Virginia.  In West Virginia the common law doc-

trine of school district immunity was considered the rule of all as were
all common law doctrpines in the absence of statutes oy court cases modi-
fying or superceding them. In 1902 in Krutile v. Board of Education,
129 S.E. 486, the supreme court held schools were covered by the immu-
nity doctrine. |

In Board of Education v. Commercial Casualty Ins. Co,, 116 W. Vé.
503, 182 S.E. 87, decided in 1935, it was held that since a school board
is not liable for injuries to pupils while being fnansported, it does not
then have implied authority to carry insurance to protect itself against
the negligence of its employees. Since this time the statute has been

enlarged to allow a county board of education to provide at public expense
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insurance against the negligence of drivers of school buses operated by
the board.

Even though later statutes may provide for some measure of relief
for the victimg of negligence, at least up to the amount of the insurance
purchased,. the immunity rule‘is still law in West Virginia.

Wyoming. Immunity of school districts is still upheld in Wyoming.
In Maffie v. Incorporated Town of Kemmerer, 80 Wyo. 33, 340 P. 24 759, it
was decided.that mere authorization to expend public school money for
insurance was not a waiver of tort immunity and that the insurance pur-
chased.had ‘no effect upon such immunity. This case was dgcided in 1959
and upheld the Immunity doctrine in every detail. As this was the only
casé decided on the immunity doctrine in Wyoming at that time (1959),
the court discussed the history of the.doctrine from its very beginning
and concluded that it was a valid doctrine and was good law. The court
saw no reason to change well-established law.

The states that support the immunity doctrine do so mainly

because their courts are reluctant to change well established law. They

are reluctant to go against the ancient rule of stare decisis, abide
with what has been decided. |

. All states supporfing the doctrine do not give complete agree-
ment to it. Some support it with strong dissent by a minority of the ‘
justices. One (Michigan) supports the doctrine but relucténfly. Still
others are rather ambigous as their courts hayg not decided_;ases
involving school districts. One (Towa) still supports the séhool

district immunity doctrine even though the state legislature abolished
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the doctrine for all state ageﬁcies. The rest of the states cévered
support the doctrine with few or no reservations.
To sum up: the trends in these states are toward support of
the doctrine. Even the states that have reservations or/and dissent-

ing judges have powerful forces in favor of the doctrine.

Summéry

The trends of the states in regard to-the immunity doctrine
can be summéd up as follows:

1. The states of Minnesota, Oregon, and Washington started on
an early modification of the immunity doctrine. Tor varioué reasons
the modification was stalled and in Minnesota the state legislature
made immunity a rule of law for the courts of the state of Minnesota.
The Supreme Court of Oregon so modified a state statute that seemed
to allow some relief from torts of employees of scheool districts that
now it is doubtful if a plaintiff could win in a case involving the
torts of school district employees. In Wasﬁington immunity. .still
held if the accident arose from the use of athletic apparatus or
appliances used in connection with any park, playground, or field
house. If an accident occurs outside of these excepticns a plaintiff
could sue and possibly.win against a school district in the state of
Washington. |

2.. There was a trend toward abrogation of thé immunity doctrine
in Illinois, Wiscon;in, California, New'York,-Norfh‘Carolina,'and
Arizona. In Illinois and Wisconsin the state supreme courts acted

upon the doctrine and abrogated it, In New York a combination of
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actions by the state Supreme Couft and the legislature lead tonthe
abrogation of the doctrine in this state. In North Caroliga the
Tort Claims Act of 1951 was declared by the North Carolina Supreme
Court to have waived the immunity doctrine in a case decided in 1953.
Arizona's supreme court acted in 1963 in one and abrogated the
impunity doctpine as far as gqvernméntal agencileg are céncerned,
School districts were specifically included in the court's ruling.

3. Alabama, Connecticut, Louisiana, Mississippi, anq New Jersey
provided for limited liability in their states. Alabama proyided for
a state board of adjustment to handle claims arising from tort actions
égainst school districts. Connecticut modified the immunity doctrine
by a very broad nuisance exception in court actions. Louisiana
allowed action against school district if negligence is clearly sho&n
while Mississippl allows recovery under a statuté. Immunity in New
Jersey was greatly weakened by a case that held that an affirmative
act resulting in injury was sufficient to sustain mupicipél'liability.

4. Alaska, Florida, and Nevada acted through their supreme
courts in cases that seem to foreshadow the abrogation of the doctrine.
In Alaska immunity is retained as far as school districts are concerned
but municipal corporations are liable. The same holds true for
Florida. In Nevada counties can be held liable for the torts of its
employees but immunity is still the rule for school districts. If
the courts continue this trend, abrogation of the immunity'doctﬁine
could be the result in these three states.

5. The rest of the states covered (24) supported the immunity
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doctrine. The main reason given was the ancient rule of stare decisis,

abide with what has been decided. However, not all states supported
the doctrine with the same degree of fervor. Five states, Colorado,
Kentucky, Montana, Pennsylvania and Utah supported the doctrine but
with strong dissents by a minority of the supreme court justices. One
state, Michigan, supported the doctrine but expressed dissatisfaction.
Four states, Arkansas, Deiaware, Missouri and New Mexico decided

cases supporting the immunity doctrine but no cases directly concerned
school districts. The thirteep remaining states supported the doc-
trine with few or no reservations. Despite strong dissents and some
reservations the iImmunity doctrine appeared strong in these states.

In summary it can be said that there is a strong trend toward
abrogation or modification of the immunity. Six states, Illinois,
Wisconsin, California, New Yérk, North Carolina and Arizona have
taken strong action toward complete abrogation of the doctrine. Five
states, Alabama, Connecticut, Louisiana, Mississippi and New Jersey
have provided limited liability for school districts. Alaska, Florida
and Nevada have lifted immunity ffom their municipalitiéé"df'counties.
The rest of the twenty-four states studied support the doctrine. The
trend is running strongly for the abrogation or-modificétion at this
time (1968). The trend may change as indeed it did in Mihnesota,
Oregon and Washington.

In Chapter 5 the study will be summarized with conclusions

that have been reached and recommendations.




CHAPTER V

SUMMARY, CONCLUSIONS, AND RECOMMENDATIONS

The purpose of this investigation was to provide the educator,
particularly schoolmen and school board members, a better_ugderstaqding
of the school district immunity doctrine by:' (1) showing how the immun-
ity doctrine evolved from the Anglo-American common law from the earliest
times to the present, (2) showing its development in American law as
specificélly applied to American educatién, and (3) determining the
trends with aftention to the implications for the futufe of American
education.

Four main procedures were used in the investigation. These were
.the usual investigativé procedures used in the study of legal subject
and can be summed up in the following four‘propositions:

1. The use of legal textbooks and cases for tracing the develop-
ment of the immunity déctrine from the earliest périod té the present
time. Only this way can the .interested party understand the present
status of the immunity doctrine.

2. The use of cases for tracing and Qiscovering.the development
and the present status of the immunity doctrine.

8. An examination of cases and legal writing from 1812 to the
present time, but with more emphasis on cases since the 1950's, so that
if these were trends that might have implications for education they
might be discovered.

4, A study of the trends of the cases concerning the immunity
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1

doctrine to find a clue that might enable a plah to be made that would

give protection to the school district, districtlemployees, and more

particularly thg student.

Summary

The first step taken in the writing of this study was to inves-
tigate the historical development of the immunity doctrine. It was
necessary to go back to the very beginning of English common law to find
the genesis.of the immunity doctrine.  The cémmdn law'devglopgd slowly
among the early Anglo-Saxons. After the Norman Conquest, 1066, the
development was quite rapid. This was especially true during the reigns
of Henry II, 113-1189, and Edward I, 1239-1307. These great Anglo-Norman
‘kings made reforms in the common law of England. It was during the period
of Anglo-Norman reform, from about 1100 until about 1350, that the common
law as we know it was formed. It was also during this period that the
rule that the kipg? or state, could not be sued without-his or its
permission was forﬁélized. Later it became a rule that the king or
state could not be sued without the permission of Parligment for the
wrongs or £orts of its sefyants or agents. This later became known as
the "sovereign immunity" doctrine or more simpiy, the "immunity doctrine.”

The sovereign immunity doctpine was first applied to municipal--
ities in England during the later part of the eighteenth century. In
1788 Russell v. Men of Devon, 100 Eng. Rep. 35§, tﬁe court refused to
allow a tort suit agaihst the county of Devon; The{reasons given were:

1. The fear of an infinity of law suits,

2.  lack of precedent,
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3. the feeling that only the legislature, Parliament, could or
should impose this type of liability on municipalities,

4.. lack of funds from which to pay a judgment,

5. the action was not supported by law or reason, and finally

6. the court felt it was better to inconvenience é person than
to inconvenience the public.

The imTunity doctrine was applied and adopted into American com;
mon law in 1812 when the Massachussetts Supreme Court used the Russeli
case as a precedent case in Mower v. the Inhabitants of Leilcester,

9 Mass. 247. Later, by a process of legal anology, school districts
were considered agencies of the govermment and the immunity doctrine
was applied to them, that is so far as the torts of their servants and
agents were concerned. Thus by "juaicial law-making" and the doctrine

of stare decisis, abide with what has been decided, the school district

%mmunity doctrine became the common law of.America and thus the law in
most 5f the states in the Union.

The immﬁnity doctrine stated that no school district could be
sued for its own torts or the torts of its servants or agents when
acting‘within the course of their duties. A tort is rather hard to
definé but a usable definition follows:

A tort is not a crime but rather a civil wrong inflicted upon
another exclusive of contract for which courts will allow injured partieé
to seek recovery in the form of damages. . -

The second step of the study was to attempt to determine the

present status of the immunity doctrine. It was ddscovered that the
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status of the doctrine was confused because since the beginning‘of the
twentieth century several states attempted to modify or even abrogate
the traditional immunity doctrine. This was done both by legislation
and by court action. Two forms of legislation passed by several states
were "safe place" and save harmless" statutes. "Safe'plaée" statutes
required school districts to build and maintain its buildings and/or
its equipment so as to rendér~them safe for general use. . The "save
harmless" stgtutes generally cause school boards to assume the burden
of liability of their employees when they commit a tort while acting
within the scope of their duties. In most cases it was disqovered that
these statutes did not significantly modify the immunity doctrine.

Several jurisdictions attempted to classify functions of school
districts as govermmental or proprietary. If functions were govern-
mental immunity prevailed; if proprietary the school district was held
liable. Since this distinction was difficult most jurisdictions gave
up attempting to make it.

Attempts to modify the doctrine by liability insurance were made
by school districts. It seemed that carrying liability insurance by
school districts was void if not authorized by the state legislature.
When authorized by the state legislatures the fact alone does not gen-
erally change the immunity doctrine. Kentucky and Tennessee have
allowed recovery. to the amount of the insurance.

A brief survey of the status of the doctrine disclosed that the
status of the immunity doctrine was confused. TFive states, California,

New York, Wisconsin, Illinoils, and possibly Arizona, have aborgated the
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immunity of school districts. Other states developed specialized laws

for granting recovery in limited areas. Kentﬁcky and Tennessee allowed

recovery to the amount.of insurance carried. School districts in the
state of Washington were held liable for torts occurfing'in'denfain
specified areas. A few jurisdictions attempted to make.a distinétion
between proprietary.and gévernmental functions of school districts
holding districts liable for proprietary functions énd not liable for
_ governmental functions. Most states still held to tnaditional‘school
district immunity.

The third step was to determine if there was a trend in the
cases covering the school district immunity doctrine and if thefe was
in what direction. In the study of cases covering forty states it was
discovered that:

1. Arizona, California, Illinois, New York, North Carolina and

Wisconsin had all modified or abrogafed,thé immunity doctrine.

2. Alabama, Mississippi, and Washington had limited liability .

of school districts by statutes.

3. There wasra'trend toward modification in Connecticut, Loui-' ..

sian@ and New Jérsey though.immunity .was.still:upheld in theory.

4, Alaska, Florida and Nevada had held municipalities or

counties liable for their torts and this may have:foreshadowed modi- -

Fication.of the doctrine as.applied to school districts.,

-

.5, In the other states covered, the immunity doctrine was upheld.
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Conclusions

The following conclusions were made on fhe'basis of the study of
the development of the school district immunity doctrine:

1. The school district immunity doctrine is a common law doctriné
that extends the sovereign immunity of the state to school districts.

2. Tﬁe present stafus of the immunity doctrine is confused
because of the modifications of the doctrine occurring in séveral states.

3. There is a definite trend toward modification of the doctrine
but most states’still adhere to immunity of school districts from tort
suits. ,

4, Many states that adhere td the immunity doctrine do so because
their courts are reluctant to change a well known rule of law without
permission from the state legislature.

5. Finally it wés concluded because of the confusion of the
status of the doctrine some change was needed to make some sort of sense

out of the chaotic state of the doctrine;

Recommendations
The study showed that the immunity doctrine was iﬁ tﬂe process
of change. Because of this change schoolmen, school board members and
other people concerned with school operation were confused about the
status of school district liability for tort. Because of this fact the
following récommendations are made:
1. A model law should be drawn that would make clear the status

of the iImmunity doctrine in the various states.
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2. This model law should establish a separate agency to hear
all tort claims of goverﬁmental agencies below the state level. This
agency could be similar to a court of claims and qould be set up by
each state to 5udge tort claims coming before it. This agency woula
specialize in tort claims and would insure a more equitable settlement
of such claims. An agency of this kind wéuld speed.up the handling of
tort cases that are held up sometimes for years because'of overloaded
courts.

Liabiiity insurance for the protection. of Schoo; funds should

-be part of the general statutes setting up such an agency. |

If legislatures would enact such a statute it woulé mean
abrogation of the immunity doctrine and substituting for iéla uniform
way of obtaining protection and compensation for innocent parties
injured by-the torts of the employees of govermmental ageﬁcies including
.school districts.

3. The final recommendatioﬁ concérns the schoo}man who is
directly responsible for the operation of the ‘school. He should be
aware of the school laws of his state and particularly the status of the
immunity doctrine. He should encourage the board to establish rules
and regulations for the safety of the students and see that they are
enforced. This reduces tﬁe chances of accidents occurring due to negli-
gence. If there is no negligence a tort action will fail.

In conclusion it is felt that if a model law is dravn as. recom-
mended and state legislatures act upon it, this‘would go a long way

toward clearing up the present confusion concerning the school district
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Immunity doctrine. This would also provide protection for the funds
of the school district, protection for the school employee, and pro-

tection for the student who is most often the victim of school accidents.
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RUSSELL AND OTHERS against THE MEN DWELLING IN THE COUNTY OF DEVON.
100 Eng. Rep. 359, 2T.R. 667 (1788) Friday, Nov. lith, 1788. No
action will lie by an ‘individual against the lnhabltants of a county,
for an 1njury sustained in consequence of a county brldge being out
of repair. (Willes, 74. 16 East, 305)

This was an action upon the case againsf the men dwelling in the
county of Devon, to recover satisfaction for an injury done to the
waggén of the plaintiffs in consequence of a.bridge being out of repair,
which ought to have been repaired by the county; fo which two of the
inhabitants, for themselves and the rest of the men dwelling in that
county, appeared, and demurred generally.

Chambre, in support of the demurrer, insisted thgt by the laws
of this kingdom, no civil action can be maintainedlagaiqsf the inhabit-
ants of a county at large fbp any injury sustained by an individual in
consequence of a breach of their public duty. No instance can be found
of any attempt to support such an action as the present, which is a
strong argument to shew that such an action will not lie, especially
where the circumstances, which should.give occasion to it, are in daily
occurrence: for on principle there can be no distinction between any
special injury arising from a neglect in not repairing a bridge and a
‘highway. But this does not rest on general observation only; for if
the principles, on which this actiop must be supported, are exahined,
it Qill be found equally.clear. Consider, first who are the neéessary
parties to all civil suits; they must either be brought against indi-
viduals, who are to be particularly named, or‘against corporations, or

against persons who are rendered liable by the provisions of particular

Acts of Parliament: if it be brought against individuals, all of them
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must be brought before fhe Court; they must appear before the éourt or
be outlawed. This mode of bringing actions against large bodies of men
would render nugatory the privileges of the Crown of creating corpora-
tions, and would destroy the mode of suing corporations in their
corporate capacity. And no Act of Parliament has yet made the inhabit-
ants of a county at large liable in this case. Besides hevre the defend-
ants are the men of Devon, who must be taken to mean the inhabitants of
that county at the time of purchasing the writ: but the inhabitants of
a county are a fluctuating body, and before judgment obtained, other
persons may have come to reside in the county, when theAwhole damages
may be levied on such innocent persons; whereas, if the action could.

be maintained at gll, the damages should be paid by those who were
inhabitants at fhe time the injury was sustained. And it is a principle
of law, that no man shall be responsible for‘any injury unless occa-
sioned by his own act or default. If it be contended that this mode

of suing is founded on the analogy it bears to actions on the Statute

of Hue and Cry, and actions on the case 9 G. 1, c. 22, S. 7,Ato recover
damages sustained by fire, the answer is that the Legislature has given
a remedy in those particular instances; and when an Act of Parliament
renders any description of men lizble to an action, the C&urts of Law
must devise some means by which they may be sued. But the Statutes of
Hue and Cry furnish an argument to shew that the present action cannot
be maintained. The obligation to make hue and cry subsisted at common
law; 2 Inst. 172, or at least by the Statute of Westminster l1st...,

which was prior to the Statute of Winton..., by which the.inhabitants
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of a hundred were subjeéted to an action. But if the hundred ﬂad been
liable to a civil éction by the common law or the Statute of Westminister,
which raised the duty, the Statute of Winton would have been nugatory.
But it ﬁas only on the ground of the hundred's not being liable before
that time that the Legislature made them responsible in a civil action.
The consequence of permitting these sort of actions to be maintained
deserves the serious attention of the Court, since it must necessarily
lead to a multiplicity of actionss for as the whole damages to be
recovered might be levied on any one individual, he must have recourse
to numberless suits in order to reimburse himself for the excess which
he must pay beyond his own proportion. The principle which decides |
against this kind of action is in Bro. Abr. title "Accion sur le~Case,"
.pl. 93, where it is said that if a highway be out of repair, by which my
horse is mired, no action lies, "car est populus et surra reforme per
presentment ;" which must be understood to mean that, as the road ought
to be repaired by the public, no individual can maintain an action
against them for any injury arising from their neglect.

Gibbs, contra. The general principle is, that where one person
receives an injury by any other person or persons omitting to do what by
law hg or they are bound to do, he may maintain an action on the case to
recover satisfaction for the damage he has received in consequence of
that omission. It the present case the county were bound to repair this
bridge; they omitted to do so; and the plaintiffs received a particular
injury by that omission. It is true that this neglect in the county was

a public nuisance and was an injury to all the King's subjects; and that
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no individual could have brought an action for his share of the general
injury: but this is a special damage sustained by the plaintiffs, who
have therefore a right to recover a sétisfaction in damages. In Iveson
v. Moore..., it was held that an action on the case for stopping a public
way, whereby persons were prevented from coming to the plaintiff's
colliery, might be supported. So that there is no objection to this
action from the nature of the injury. Ianny.individual, or a corpora-
tion, ought to have repaired this bridge, there Ean be no doubt but that
the action would have lain. Now there is no difference between an action
against an individual, or a corporation,'and the present which brought
against the men residing in tﬁe county of Devon, who havefbeen guilty
of the same neglect. With respect to the pléintiffs, the injury is the
same; they are equaliy'ihnocent, and have suffered by the default of
others, who were bound by law to perform a duty which they neglected:
they therefore upon every principle of reason and justice ought to have
reparation. With respect to the defendaﬁts, they are_equallﬁ'guilty of
a breach of duty, and are at least equally_able'té make this compensation;
they therefore on the same principles of reason and justicé ought to make
'satisfaction to the plaintiffs who have suffered by theif ﬁeglect. Et“
ubi éadem est ratio idem est jus. Upon primciple, therefore, the plain-
tiffs are entitlea to reéover a satisfaction against the defendants; bﬁt
the defendants wish to shelter themselves ﬁnder the forms of‘law, and
say that, though in justice they ought to make a compensation, there is
no mode by which-they can be compelled to do it. However there is no

ground for such an objection, because they may be compelled to appear in
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a civil action by the same process by which they are brought into Court
in an indictment, namely, by venire and distringas. With respéct to the
Statutes of Hue and Cry, from which part of the defendant's argument
was drawn, it will appear on consideration that the cases which have
been determined on.those'statutes furnish an argument in favof of this
action. All aétions againét the hundred are brought on the 13 Ed. 1, -
c. 2. 1 Ventr. 235. Yelv. 116, and not on the statute 27 Eliz. c. 13,
and therefore if a declaration were to conclude contra formam statutorum
‘it would be bad. The statufe 13 Edl‘l. ¢. 2, enacts that inquésts shall
be made in the hundred, & c. where felonies are committed, éo that the
offender may be attainted, and if the county will not answer for the
bodies of such offenders,'eVery county, that‘is, the ‘people dwelling in
the county, shall be ans%erable for the robberies'done,.and:also the
damages, so -that the whole hundred where the robbery shall be done,

shall be answerable, and "by construction ﬁpon the Statute Winton, 13 Ed.’
1, if the cﬁuntry do not apprehend the felon within forty days, an\action
lies against the inhabitants of the hundred; where the robbery was com-
mitted for %ﬁe money or goods wheregf the party was robbed." 3 Com. ﬁig.
tit. Hundred, c. 2. UNow it is to be observed that the statute does not
prescribe the form . of aétion or the mode of proéeeding_agginét the
hundred; it merely declares that they shall be answerable§ but the com-
mon law interfered énd supplied the form of action and the process by h
which they are to be brought into Court. ‘Then to argue by\analogyi as

in the case the common law furnished the form of action to fecover agaiﬁst

the hundred that satisfation which the Legislature declared they should
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make: so in the present case it will afford a remedy, and compel the
county to make that compensation which it says on principle they are
bound to do. It has been said that great injustice might be done to
those who are not inhabitants of fhe county'at the time Whén the "injury
was sustained, by making them responsible for the neglect of their
predeqeésors; but thét objéction would apply with equal force té the
Statutes of Hue and Cry as to this. With respect to the argument drawn
from the novelty of the action, it may be answered by recollecting
that the persons who are bound to repair bridges and roads are generally
compelled by indictment to repair them before any special damage has
been sustained. As to the case in Bro. Abr., perhaps it was not con-
sidered to be such a partial injury for which an action woula lie; the
instance put is only that of miring a horse: but it does not follow
that, if there had been any serious damage, the action would not‘have
lain., However it 1s to be observed ‘that, at the time when ﬁhat‘case
was determined, doubts were entertained concerning other actions upon
the case; which are now clearly held to be maintainablé;'for it was
doubted by Baldwin, Ch.J. whether an action could be supported for a
special damage arising from a nuisance in a highway; though Fitzherbert,
J. was indeed of a different opinion.....

Chambre, in reply, was stopped by the Court.

Lord Kenyon. Ch.J. If this experiment had succeeded, it would
have been productive of an infinity of actions. Ana though the fear
of introducing so much litigation ought mot to prevent thefplaihtiff's'

recovering, if by law he is entitled, yet it ought to have considerable
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weight in a case where it is admitted that there is no precedent of such
an action having been before attempted. Many of the principles laid down
by the plaintiff's counsel cannot be controverted; as that an action
would lie by an individual for an injury which he has sustained against
any other individual who is bound to repair. ﬁut the question here is,
whether this body of men, who are sued in‘the preseant action, are a
corporation, or quasi corporation, against whom such an action can be
maintained. If it be reasonable that they should be by law liable to
such an action, recourse must be had to the legislature'for that purpose.
But it has been said that this action ought to be maintained by borrowing
the rules of analogy from the Statutes of Hue and Cry: but I think that
those statutes prove thg very.;e;ersé; fhé feason of thé.étatufe of
Winton was this: as the hundred were bbﬁnduto keep watch and ward, it
was supposed that those irpegularitieé which led to robbery must have
happened by their neglect. But it was never imagined that the hundred
could have been compelled .to.make. satisfaction.., till the stétute
~gave that remedy; and most undoubtedly no such action could have been
maintained against them before that time. Therefore when the case called
for a remedy, the Legislature interposed; but they only gave the remedy
in that particular case, and did not give it in any other case in which
the neglect of the hundred had prodﬁced any injury to individuals. And
when they gave the action, they virtually gave the meané of maintaining
that action; they converted tﬂe hundred into a corporation fo? that
purpose; but it does not follow that, in this case where the Legislature

has not given the remedy, this action can be maintained. And even if we
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could exercise a Legiélative discretion in this cdse, there would be
_ great reason for not'giving this remedy; for the argumentlurged‘by the
defendant's counsel, that all those who become inhabitants of the county,
after the injury sustained and before judgment, would be liable to con-
tribute their proportion, is entitled to gréét weight. It is true that
the inconvenience does happen in the case of indictments; but that is
only because it is sanctioned by common law, the main pillar of which,
as Lord Coke says, is unbroken usage. Aﬁong the several qualities which
belong to corporafions, one is, that they maj sué and be sued; that puts
it then in contradistinction to other persons. I do not say'that the
inhabitants of a county or hundred may not be incorporated to some
purposes; as if the King were to grant lands to thém, rendefing rent,
like the'grant to the good men of the town of Islington.... But where .
an action is brought against a corporation for damages, those damages
are not to be recovered against the éorporators in their individual
capacity, but out of their corporate estate: but if the county is-to
be considered as a corporétion, there is no corporation fund out of
which satisfation is ‘to be made. Tﬁerefore I think that this experiment
ought to be encoupaged; there is no law of;reason for.suppoftipg the
action; and there is a precedent against it in Brooke: thopgh even
without that aﬁthority I should be of.opinioh that this action cannot
be maintained. |

Ashurst, J. It is a strong presumptio;'that that which never
has been done cannot:by law be dome at all. And it is édmitted that no.

such action as the present has ever been brought, though the occasion
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must have frequently happened. But it has been said that there is a
principle of law on which this action might be maintained, namely, that
where an individual sustains an injury by the neglect or default of an-
other, the law gives him é remedy. But there is another general prin-
ciple of law which is more applicable to this case, that it is better
that an individual should sustain an injury than the public shouid suffer
an inconvenience. Now.i1f this action coula be-sustained, the public
ﬁould suffer a great inconvenience, for its damaées are recoverable
against the county, at all events they must be levied on one or two
individualé, who have no means whatever of reimbursing themselves; for
if they were to bring separate actions against each individual of the
county for his proportion, it is better that ﬁhe plaintiff should be
without remedy. However there is no foundation on which this action can
be supported; and if it had been intended, thé';egislature would have
interfered and given a remedy, as they did in the case of Hue and Cry.
Thus this case stands on principle: but I think the case cited from
Brooke's Abridgment is a direct authority to shew that no such action
could be maintained; and the reason of that case is a gooa ohe, namely,
because the action must be brought against the public. -

Buller, J. and Grose, J. assented.
Judgment for the defendants.
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EPHRIAM MOWER V; The INHABITANTS OF LEICESTER, 9 Mass. 247 (1812)

The declaration was "in a plea of the case, for that there is a :
certain post roéd and public‘highway, leading from New York to Boston,
which passes through-the town of Leicester; and the said inhabitants are,
and on the sixth day of April last past were, by law obliged to keep in
repair that part thereof, which lies within the said town, with all the
causeways, bridges and éluices thereon; and the said Ephraim is the owner
and proprietor of a certain public stage-coach, which is constantly
passing and repassing over thé said highway in the said town of Leicester;
which said stage-coach, on the said sixth day of April, was passing on
the said highway, within tﬁe said town of Leicester; and on the same
day there was -a certain stone bridge or sluice on the said highway,
within the said towniof Leicester, which was defective and out of repair:
by reason of a large hole betweeﬂ the stones in said bridge or sluice,
and the gaid stage-coach, with the horses therein, being then and there
moderately passing and traveling over the said bridge or sluice, one.of
the said horses, being the property of the said Ephraim, and of the value
of one hundfed and twenty dollars, without any Fault or negligence of
the driver, by reason of.one of his legs passing through the said hole,
suddenly fell, and the said stage-coach pressing violently upon the said
horse, he was then and there so severely injured,; wounded and bruised,
that he afterwards died by reason of the injury, wounds and bfuises,
which he then and there received."

The defendants pleaded not guilty, and upon issue joined by the

plaintiff, a verdict was returned for the plaiﬁfiff; with one hundred and
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twenty dollars damages.-~After which the defendants moved in afrest of
judgment.
Bigelow, for the defendants, was about to argue that the action
was brought at common law, and that it did not liej; but the court called
on the plaintiff's counsel to support the action.

Blake and Lincoln, for the plaintiff. An injury arising from the

neglect of a duty enjoined by law, whether on an individual or a corpor-
ation, is a good foundation for an action at common law. Towns are by
statute...enjoined to maintain in good repair all highways within their
respective limits: and in case of their neglect of their duty in this
regard, and a special injury happening to an individual in consequence
thereof, they are made liable to double the damages sustained thereby...,
after reasonable notice. That an action at common law, for the recovery
of single damages only, will well lie for such an injury, was very
candidly acknowledged by the learned.counsel fér the. defendants in the
case of Lobdell vs. New-Bedford...; although it was his duty in that
action to contend that the evidence did not support an action for the
double damages given by the statute.

None of the objections, which prevailed in the action of Russell
& al. vs. The men of Devon..., apply in this case. Here the town is a
corporation created by statuke, capable of’suing and being sued. They
have a treasury, outvof-which 5ngménts recovered\aéainst them may be
satisfied. They afe,called upon to answer oniy for their own default.
The objection, that a multiplicity of acticns would be the consequence

of levying the execution on one or more individuals of the town, can
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have no effect here; since it would equally apply to every acti;n against
a town or parish:. and &et such actions are every day brought and |
supported without hearing of this obJjection. Besides5 individuals so
situated have their remedy over against the corporation for the sum paid
by them; and are not put to their action against each inhabitant for his
several proportion, as the case referred to supposes in the case of an
English county.

The provision for recovering double damages in a case of this kind,
found In the seventh section of the statute before referred ﬁo,_which
applies after notice "to-the town, shew plainly the under;tanding of the
legislature, that towns should‘be liable for fair and adequate damages,
though no such notice be givén, and that an action therefore will lay at
the common law.

Bigelow, for the defendants. The case of Russell.§& al. vs. "The
men of Devon have received the full consideration of this court in the .
case of Riddle vs. The proprietors of the locks and canals of Merrimack
river..., and the court there expressly put counties and hundreds in
England upon the same footing as counties ana towns in this commonwealth,
in relation to the question agitated in the case first mentioned, which
was similar in principle to the one before the court in the case at bar.

A town is not liable to indictment for insufficiency of roads or
bridges, un;ess negligence be proved: and thgy cannot be liable to an
action, where they are liable to indictment. But no negligence ‘is charged
in this action.;—If a town is liable to the action of a party for damages

sustained by the defect of a highway or bridge, without notice of such
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defect, then if a sudden flood, or othér violent natural cause should
suddenly render a road impassable, the town would be liable, even before
sufficient time had elapsed to make the necessary repairs

The action was continued nisi for advisement, and gt the ensuing
November term in Suffolk judgment was pronounced to the following effect.

Curia. The plaintiff has brought his action against the inhab-
tants of the town of Leicester, for the ;oss of his horse, occasioned
by the neglect of that town to keep a certain bridge in repair. The
action is at common law, without alleging any notice to the inhabitants
of the defect in the bridge, previously to the incurring of the damage
by the plaintiff.--But it is well settled that the common law gives no™:
such action. Corporations created for their own benefit stand on the
same ground, in this respect, as individuals. But quasi corporationms,
created by the legislature for purposes of public policy, are éubject
by the common law to an indictment for the neglect of duties.enjoined
on them: but are not liable to an action for such neglect, unless the
action be given by some statute. The only action furnished by statute
in this case is. for double damages after.€c.--This question is fully
aiscussed in the case of Russell & al. vs. the men of Devon, cited at
tﬁe bar, and the reasoning there is'conéiusive against the action.

Judgement arrested.
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MOLITOR v. KANELAND COMMUNITY UNIT DISTRICT NO.302 (Cite as 163
N.E.2d 89) '

18-I11.24 11
Thomas MOLITOR, Appellant,

Ve

KANELAND COMMUNITY UNIT DIS-
TRICT NO. 302, Appellee
No. 35248
Supreme Court of Illinois
Dec. 16, 1959
Action for injuries sustained by pupil when school bus in which

he was riding left road,; allegedly as result of .driver's negligence.
The Circuit Court, Kane County, Charles G. Seidel, J., dismissed com=
plaint, and plaintiff appealed. The Appellate Court, 20 Ill:App.Qd 555,
155 N.E.2d 841, affirmed and case came before Supreme Court on certifi-
cate of importance. The Supreme Court, Klingbiel, J., held that school
district would be liable in tort for negligence of its employee.

Reversed and remanded with directions.

Davis and Hershey, JJ., dissented.

1. Schools and School Districts (KEY)Zl

All school districts, including community unit school diétricns
organized by petition and election of voters of district ave created for
purpose of performing certain duties necessary for maintenance of a
system of free schoois. S.H.A. ch. 122, &€ 8-9 to 8-13.
2. Courts (KEY)90(6)

Doctrine of stare decisis is not an inflexible rule requiring
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Supreme Court to blindly follow precedents and adhere to prior decisions,
and when it.appears that public policy and social needs require departuré,.
from prior decisions, it 1s Supreme Court's duty as court of last resort

to overrule those decisions and establish a rule consonant with present

day concepts of right and justice.

3. Courts (KEY)100(1)

It is within Supreme Court's inherent power as highest court of
state to give a decision prospective or retrospective application without
offending constitutional privi;eges.

4., Schools and School Districts (KEY)89.15

School district would be liable in tort to pupil for personal

injuries sustained when school bus in which pupil was riding left road,

if accident resulted from driﬁer's'negligence.

Ried, Ochsenschlager, Murphy & Hupp, Aurora (Frank R. Reid, Jr.,
L. M. Ochsenschlager, William.C. Murphy and ‘Robert B. Hupp, Aurora, of
Counsel), for appellant.

Matthews, Jordan, Dean & Suhler, Aurora, Burrell & Holtan,
Freeport, and Carbary & Carbary, Elgiﬁ (John'T. Matthews, Aurora, David M.
Burrell, Freeport, and Roger W. Eichmeier, Aurora, of counsel), for
appellee. |

KLINGBIEL, Justice.

Plaintiff, Thomas‘Molitor, a minor, by Peter his father and next
friend; brought this action against kaneland Commﬁnity Unit School District

for personal injufies sustained by. plaintiff when the school bus in which
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he was riding left the road, allegedly as a resﬁlt of the driver's neg-
ligence, hit a culvert, exploded and burned.

The complaint alleged, in substance, the negligence of the School
District, through its agent and servant, the driver of the school bﬁs;
that plaintiff was in the excerise of such ordinary care for his own
safety as could be reasohably expected of a boy of his age, intelligence,
mental capacity and experience; that plaintiff sustained permanent and’
severe burns and injuries as a proximate-result of defendant's negligence,
and prayed for judgment in the amount of $56,000. Plaihtiff further al-
léged that defendant is a voluntary unit school districf organized and
existing under the provisions of sections 8-9 té 8-13 ‘'of the School Code
and operates school buses within the district pursuant to section 29-5
I11.Rev.Stat.1957, chap. 122, pars. 8-9 to 8-13 and par. 29-5.

The complaint contained no allegation of the existence of
insurance or other non-public funds out of which a judgment against
defendént could be satisfied. Although plaintiff's abstract of the re-
cord shows that defendant school district did carry public liability
insuraﬁce with limits of $20,000 for each person injured and $160,000 for
each occurrence, plaintiff states tﬁat he purposely omitted such an
allegation from his complaint.

Deferndant's motion to dismiss the complaint on the ground that a
school district is Immune from liability for tort wés sustained by the
trial court, and a judgment was entered in favor of defendant. Plaintiff
elected to stand on his complaint and sought a direct appeal to this

court on the ground that the dismissal of his action would violate his
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constitutiénal rights. At that time we held that no fairly debatable con-
stitutional question was presented so as to give this court jurisdiction
on direct appeal, and accordingly the cause was transferred to the
Appellate court for the Second District. The Appellate Court affirmed
the decision of the trial court and the case is noWw before us again on
a certificate of importance.

In his brief, plaintiff recognizes fhe rule, established by this
court in 1898, that a school district is immune from tort liability, and
frankly asks this court either to abolish the rule in toto, or to find
it inapplicable to a school district such as Kaneland Wbiqh was organized
through the voiuntary acts of petition and eléétion by the Voter; of the

district, as contrasted with a school district created nolens volens by

the State.

(1) With regard to plaintiff's alternative contention, we do not
believe that a logical distinction can be drawn between a community unit
school district organized by petition and election of the voters of the
district pursuant to article 8 of the School Code (Ill.Rev.Stat. 1957,
chap. 122, pars. 8-9 to 8-13), and any other type of school district,
insofar as the question of tort liability is concerned. All are "quasi-
municipal corpeorations" created for .the purpose of performing certain
duties necessary for the maintenance of a system of .free schools. The
reasons for allowing or denying immunity apply equally to all school
districts without regard to the manner of their creation. We are un-
willing to further comﬁlicate the law rglating tq‘governﬁental torts by

now drawing highly technical distinctions between the various types of

.
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Illinois school districts and)making tort liability depend thereon.

Thus we are squarely faced with fhe highly important question--
in the light of modern developments, should a school district be immune
from liability for tortiously inflicted personal injury to .a pupil thereof
arising out of operations of a school bus owned and operated by said
district?

It appears that while adhering to the old immunity rule, this
court has not reconsidered and re-evaluated the doctrine of immunity of
school districts for over fifty years. During these years, however, this: .o i~
subject has received exhaustive consideration by legal writers
in articles and”texts, almost unanimously condemning the immunity doctrines
See, Borchard, Govermmental Liability in Tort, 34 Yale L.J. 1l; Green,
Freedom of Litigation,'SB I1l.L.Rev. 3553 Harno, Tort Immunity of Munici-
pal Corporation, 4 Ill.-L. Q. 28; .Prosser on Torts, Chap.2l, sec. 108, '-
p. 1063; Pugh, Histafical Approach to the Doctrine of Soveréign Immunity, -
13 La.L.Rev. 4763 Repko, American Legal Commentary on the Doctrines of
Municipal Tort Liability} 9 Law and Contemporary Problems 214; Rosenfield,
Governmental Immunity from Liability for Tort in School Accidents, 5
Legal Notes on Local.Government 380; Approaches .to Govermmental Liability:
in Tort, 9 Law and Comtemporary Problems 182; Note: Limitations on the
Doctrine of Governmentaillmmunity from Suit, 41 Col.L.Rev. 1236; Note:
The Sovereign Immunity of the States, The Doctrine and Some of Its Recent
Developments, 40 Minn.L.Rev. 234; Tort ClaimS'Against the State of T
T1linois and Its Subdivisions, 47 N.W.L.Rev. 91k,

Historically we find that the doctrine of the sovergign Immunity
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of the stafe, the theory that "the King can do no wrong," was first
extended to a subdivision of the state in 1588 in Russell v. Men of Devon,
2 Term Rep. 671, 100 Eng.Rep. 359. As pointed out by Dean Prosser
(Prosser on Torts, p. 1066), the idea of the municipal corporate entity

was still in a nebulous state at that time. The action was brought

against the entire population of the county and the decision that the

coﬁnty was immune was based chiefly on the fact that there were no
corporate funds in Devonshire out of which satisfation could be obtained,
plus a fear of multiplicity of suits and resulting inconvenience to the
public.

It shéuld be noted that the Russell case was later overruled by
the English courts, and that in 1890 it was definitely established that
in England a school board or school district-is subject to suit in tort
for personal injuries on the same basis as a private individual or corpor-
ation. (Crisp. v. Thomas, 63 L.T.N.S, 756 (1890).) Non-immunity has
continued to be the law of England to the present day. See: Annotation,
160 A.L.R. 7, 84,

The immunity doctrine of Russell v. Men of Devon was adoptéd. in
Illinois with reference to town and counties in 1870 in Town of Waltham v.
Kemper, 55 I11l. 346. Theﬁ, in 1898, eight years after the English courts
had refused to apply the Russell doctrine to schools, the Illinois court
extended the immunity rule to school districts in the leading case of
Kinnare v. City of Cﬁiqago, 171 I;l{'332;‘49 N.E. 536, where it was held
that the Chicago Board of Education was immune from liability for the

)

death of a laborer resulting from a fall from the roof of a school .
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éi;egedly due to the negligeqce of the Board in failing to provide scaf-
folding and safeguards. That opinion reasoqed that since the State is
not subject to suit nor liable for the torts or negligence of its agents,
likewise a school district, as a governmental agency of thé'State, is
also "exempfed from the ob%igation to respond‘iﬁ-damages, as master, for
negligent acts of its servants to the same extent as is the State itself."

Later decisions following the Kinnare doctrine have sought to advance

- 1

IR -
additional explanations such as the protection of public funds and public

property, and to prevent the diversion of tax moneys to the payment of
damage claims. Leviton v. Board of Education, 374 Il1l. 594, 30 N.D. 2d
497; Thomas v. Broadlands Community Coﬁsolidated School Dist., 348 TI1l.
App. 5673 109 N.E.2d 636.

Surveying the whole picture of govermnmental tort law as -it stands
in Illinois today, the following broad outlines may be observed.' The.
General Assembly has frequently indicated its dissatisfation with the
doctrine of sovereign immunity upon which the Kinare case was based.
Governmental units, including school districts, are now subject fo 1iabil-
ity under the Workmen's Compensation and Occupational Disease Acts. Ill.
Rev.Stat.1957, chap. 48, pars. 138.1, 172,36§ McLaughlin v. Industrial
Board, 281 I11, 100, 117 N.E. 819; Board of Education, étc. v. Industrial
Com, 301 Ill. 611, iBH N.E. 70. The State itself is liabie, under the
1945 Court of Claims Act, for damages in tort up to $7,500 for the
negligence of its officers, agents or employees. (Ill.Rev.Stat.1957,
chap. 37, pars. 439.24.) Cities and villages have been made directly

liable for injuries caused by the negligent cperation of fire department
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vehicles, and for actionable wrong in the removal or destruction of unsafe
or unsanitary buildings. (Ill.Rev.Stat.1957, chap. 24, pars. 1-13, 1-16.)
'Cities and villages, and the Chicago Park District, have also been made
responsible, by way of indemnification, for the_nonwillful(ﬁisconduct of
policemen. (Ill.Rev.Stat.;957, chap, 24, par. 1-15.1; chap.-105, par.
333.23k.) In addition to the tort liability thus legislatively imposed
upon governmental units, the courts have classified local units of gov-
ernment as "quasi-municipal corporationsﬁ and "municipal corporations."
And the activities of the latter class have been categorized'as "govern-
mental” and "proprietary," with full liability in tort impésed if the
function is classified as "proprietary.” The inconéruities that have
resulted from attempts to fit particular conduct into one or.the other
of these éategories have been the subject of frequent comment. Rhyne,
Municipal Law, p. 732; Phillips, "Active Wrongdoing" and the Sovereign-
Immunity Principle in Municipal Tort Liability, 38 Ore.L.Rev. 122, 124;
Davis, Tort Liability of Governmental Unifs, 40 Minn.L.Rev. 751, 774;
Note, Tort Claims against the State of Illinois and Its Subdivisions, 47
N.W.L.Rev. 914, 921; Green, Freedom of Litigation (III): Municipal
Liability for Torts, 38 Ill.L.Rev. 355. See also Roumboé v. City of
Chicago, 332 Il1. 70, 163 N.E. 361, 60 A.L.R. 87.

Of all of the anomalies that have resulted from legislative and
judicial efforts to alleviate the injustice of the results that have
flowed from the doctrine of sovereign immunity, the one most immediately
pertinent to this case is the following provision of the Illinocis School

Code: "And school district, including any non-high school district, which
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provides transportation for pupils may insure against any loss of iiabil—
ity of such district, its agents or emplo&ees, resulting from or incident
to the ownership, maintenance or use of any scﬁool-bus. Such iﬁsurance
shall be carried only in companies duly licensed and authorized to write
such coverage in this state. Eﬁery policy for such insurance coverage
issued to a school district shall provide, or be endorsed to provide, that
the company issuing such policy waives any right to refuse’paymént or to
deny liability thereunder within‘thé limits of said policy, by reason of
the non-liability of the insured school district for the wrongful or
negligent acts of its agents and employees, and, its immunify from suit, -
as an agency of the state performing governmental functions." Ill.Rev.
Stat.1957, ¢, 122, & 29-1lla. |

Thus, under this statute, a person injured by anvinsured school
district bus may recover to the extent of such insurance, whereas, under
the Kinnare doctrine, a person injured by an uninsured school district:
bus can recover nothing at all.

Defendant contends that the quoted provision of the School Code
constitites a legislative determination that the public policy of this
State requives that school districts be immune from tort liability. We
can read no such legislative intent into the statute. Rather, we inter-.
pret that section as expressing dissatisfaction with the court-created.
doctrine of governmental immunity and an attempt to cut down that im-
munity where insurance is involved. The difficulty with this legisl;tive
effort to curtail the judicial doctrine is that it allows each school

district to determine for itself whether, and to what extent, it will be
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financially responsible for the wrongs inflected by it.

Coming down to the precise issue at hand, it is clear-that if the
above rules and precedents are strictly applied to the instant case,
plaintiff's complaint, containing no allegation as to the existence of
insurance, was properly dismissed. On the other hand, the complaint may
be held to state a good cause of action on either one of two theories,
(1) application of the doctrine of Moore v. Moyle, 405 Ill. 555, 92 N.E.2d
81, or (2) abolition of the rule that a éﬁhool district is immune from
tort liability.

As to the doctrine of Moore v. Moyle, that case invqlved an action
for personal injuries against Bradiey University, a charitable education

institution. Traditionally, charitable and educational institution have

enjoyed the same immunity from tort liability as have govermmental

agencies in Illinois. Parks v. Northwestern University, 218 Ill, 381,

75 N.E. 991, 2 L.R.A.,N.A., 556. The trial court dismissed the complaint

on the ground that Bfadley was immune to tort‘liability. The Supreme

Court reversed, holding that the complaint should not héve—béen dismissed
since it alleged that Bradley was fully insured. Unfortunately, we must

admit that the opinion in that case does not make the basis of the result ..
entirely clear. (See Note, 45 Ill.L.Rev. 776.) H§wever, the court there
said, 405 Ill. at page 564, 92 N.E.2d at page 86: "...the question of
Ainsurance in no way affects the liability of the:institution{ but would

only go to the question of the manner of collecting any judément which -

might be obtained, without interfering with, or subjecting thé trust

funds or trust-held property to, the judgment. The question as to whether
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or not the institution is insured in no way affects its liability any more
than whether a charitable institution holding private nontrust property
or funds would affect its liability. Thesé questions would only be of
importance at the proper time, when the questibn.arose as to the collection
of any judgment out of nontrust. property.or assets...Judgments may be -
obtained, but the question of collection of the judgment is a different
matter." If we were to literally apply this reasoning to tﬁe present
school district case, we would conclude that it was unnecessary that the
complaint contain an allegation of the existence of insurance or other
nonpublic funds. Plaintiff's complaint was sufficient as if stood without
any reference to insurance, and plaintiff would be entitled to prosecute
his action to judgemnt. Only at that time, in case of a judément for |
plaintiff, would the'question of insurance-arise,. the.possession of non-
public funds being aﬁ execution father than a liability question. It
cannot be overlookéd, however, that some doubt is cast on.this approach
by the last paragraph of the M;;re‘opiniona where the court said: "It
appears that the trust funds of Bradley will not be impaired or depleted
by the prosecution of the complaint, and therefore it was error to dismiss
it." These words imply that if from the complaint it did not appear
that the trust funds would nét be impaired, the complaint should have
been dismissed. If that.is the true holding in the case, then liability
itself, not merely the collectability of the judgment, depepds on the
presence of nontrust assets, as was pointed out by Justice Crampton in
his dissenting opinion. The doctrine of Moore v. Moyle does not, in our

opinion, offer a satisfactory solution. Like the provision of the School
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Code above quoted, it would allow the wrongdoer to determine its own
liability.

It is a basic concept underlying the whole iaw of torts today
that liability follows negligence, and that individuals and corporations
are responsible for the negligence of its agents and employees acting
in the course of their employment. The doctrine of governmental immugity
runs directly counter to that basic concept. What reasons, then, are so
impelling as to allow a school district,‘as a quasi—municipgl corporation,
to commit wrongdoing without any responsibility to its vicﬁiﬁs; while any
individual or private corporatién would be called to task:in court'for
such tortious conduct?

The original basis of the immunity rule has been Ealled a "survival
of the medieval idea that the sovereign can do no wrong," or that "the
King can do no wrong." (38 Am.Jur., Mun.Corps., sec. 573, p. 266). In
Kinnare v. City of Chicago, 171 Ill. 332, 49 N.E. 536, 537, the first
Illinois case announcing the tort immunity of school distriété, the court
said: "The state acts in its sovereign caﬁacity, and dées rot submit its

action to the judgment of courts, and is not. liable for the.torts or

negligence of its agents, and a corporation created by the state as a

mere agency for the more efficient exercise of govermmental functions is
likewise exempted from the obligation to respond in damages, 'as master,
for negligent acts of its servants to the same extent as'ié the state it-
self, unless such liability is expressly provided sy the stalute creating
such agency." This was nothing more nor less than an extension of the

theory of sovereign immunity. Professor Borchard has said that how im-
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munity éver came to be applied in the United States of America is one of
the mysteries of legal evolution. (Borchard, Governmental Liability in
Tort, 84 Yale L. J. 1, 6.) And how it was then infiltrated into the law
controlling the liability of local govermmental units has been described
as one of the amazing chapters of American common-law Jjurisprudence.
(Green, Freedom of Litigation, 38 Ill.L.Rev. 355,.356.) '"It seems,:ihow-
ever, a prostitution of the concept of sovereign immunity to extend its
scope in this way, for no one could seriously contend that local govern-
mental units possess sovereign powers themselves." 54 Harv.L.Rev. 438,
_439. '

We are of the opinion that school district immunity cannot be
justified on this theory. As was stated by one court, "The whole doctrine
of governmental immunity from liability: for tort rests upon a rotten
foundation. It is almost incredible that in this modern age of
sociological enlightenment, and in a republic, the medieval absolutism
supposed to be implicit in the maxim, 'the King can do no wrong,' should
exempt the various branches of the government from liability for their
torts, and thaé the entire burden of damage resulting frgm the wrongful
acts of the government should be imposed upon the single iqdividual who
suffers the injury, rather thaﬁ distributed aﬁopg the entire community
constituting thg‘governﬁent, where it could ﬁe borne without hardship
upon any individual, and where it justly belongs." Barker v. City of
Santa Fe, 47.N.M. 85, 136 P.2d 480,482, . Likewise, we agree with the
Supreme Court of Florida that in preséféing the sovefgign immunity

theory, courts have overlooked the fact that the Revolutionary War was
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fought to abolish that "diviﬁe fight of kings" on which the theory is
based. '

The other chief reason advanced in éupport of the immunity rule in
the more recent cases is the protection of public funds and‘public pro-
perty. This corresponds to the "no fund" or "trust fund" theory upon
which charitable Immunity is based. This rationale was relied on in
Thomas v. Brogdlands Community Consolidated School Dist., 348 I1l.App.
567, 109 N.E.2d 636, 640, where the courf stated that the reason for the
immunity rule is "that it is the public policy to protect public funds and
public property, to prevent the diversion of tax moneys, in this case
school funds, to the payment of damage claims." This reaéon;ng seems to
follow the line that it is better for the individual fo_suffer than for
the public to be inconvenienced. Jfrom'it-proceeds'defendant‘§ argument
that school districts would be bankrupted and education impeded if said
districts were called upon to qompenéate children tortiously injured by
the negligence of those districts' agents and employees. .

We do not believe that in this present day and age, when public
education constitutes one of the biggest businesses in the country, that
school immunity can be justified on the protéétion—ofTPUbliCqunds ‘theory.

In the first place, analysis of the theory shows that it is based
on the idea that payment of damage claims is a diversion of educational
funds to an improper purpose. As many writers have pointed out, tﬁe fal;
lacy in this argument is that it assumes the Gery point which is sought
t§ be proved i.e., that payment of damage claims is not a proper purpose.

"Logically, the 'No-fund' or 'trust fund' theory_is without merit because
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it is of value only after a determination of what is a proper school ex-
penditure. To predicate Immunity upon the theory of a trust fund is
merely to argue In a circle, since it assumes an answer to the very ques-
tion at issue, to wit, what is an educational purpose? Many disagree
with the ‘no-fund' doctrine to the extent of ruling that the payment of
funds for judgments resulting from accidents or injuries in schools is an
educational purpose. Nor can it be properly argugd that as a result of
the abandonment of the comﬁon—law rule thé district would be completely
bankrupt. California, Tennessee, New York, Washington and other states
have not been compelled to shut déwn their schools." (Rosenfield, Govern-
mental immunity from Liability for Tort in School Accideﬁﬁé, 5 Legal Notes
on Local Goverﬁment, 376—377.5 Morever, this argument is even more fal-
lacious when viewed in the light of the Illihois School Code, which
authorizes appropriations for "transportation purposes" (Ill.Rev.Stat.
1957, chap. 122, par. 17-6.1), authorizes issuance of bonds for the "pay-..
ment of claims" (Ill.Rev.Stat.1957, chap. 122, par. 19-10), and authorizes
expenditures of school tax funds for liability insturance covering school
bus operations (Ill.Rev.Stat.1957, chap. 122, par.29-1la.) It seems to
us that the payment of damage claims incurred as an adjunct to transporta-
tion is as much a "transportétion purpose" and therefore a proper author-
ized purpose as are payments of other expenses involved in. operating
school buses. If tax funds can properly be spent to pay premiums on
liability insurance, there ‘seems to be pg-goodffeéSoﬁ why they cannot be
spent to pay the liability itself in the absence of insurange.

Neither are we impressed with defendant's plea that the abolition
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of immunity would create grave and unpredictable problems of schéol fin-
ance and administratibn. We are in accora with Dean Green when he dis-
posed of this problem as follows: "There is considerable tqlk in the
opinions about the tremendous financial burdens tort liability would cast
upon the taxpayer! In some opinions it is stated that this factor is
sufficient to warrant the courts in protecting the taxpayer through the
immunity which they have thrown around municipal corporations. While
this factor may have had compulsion on séﬁe of the earlier courts, I
seriously doubt that it has aﬁy great weight with the courts in recent
years. In the first place, taxation is not the subject matter of judi-
cial concern where‘justice &o the individual citizen is involved. -It is
the business of other departments of government to provide the funds .
required to pay the damages'assessed'against them by the courts.’ Moreover,.
the same policy that would protect governméhtal corporatiéns from the pay-
ment of daﬁages for the injuries they.bring upon others would be equally
pertinent to a like immunity‘to protect private corporations,'for con-
ceivably many essential private concerns could also be put oﬁt of business
by the damages they could incur under tort liability. But as a matter

of fact, this argument has no practical basis. Private concerns have
rarely been greatly embarrassed, and in no instance, even where Immunity
is not recognized, has a municipality been seriously handicapped by tort
liability. This argument is like so many of the'horriblés'baraded in the
early tort cases when coﬁrté were fashioning tﬁe boundaries of tort law.
It has been thrown in simply becéuSe there was'nothing bettey at hand.

The public's willingness to stand up and pay the cost of its enterprises
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carried out through municipal corporations is no less than its insistence
that individuals and groups pay the cost of their enterprises. Tort
liability is in fact a very sma;l item in the budget of any well organized
enterprise." Green, Freedom of Litigation, 38 Ill.L.Rev. 355, 378.

We are of the opinion that none of the reasons advanced in support
of school disfrict immunity have any true validity today. Further we be-
lieve that abolition of such immunity may tend to decreése the frequency
of school bus accidents by coupling the power to transport pupils with the
responsibility of exercising care in the selection and supérvision of the
drivers. As Dean Harno said: "A municipal corpdration‘toaay is an active
and virile creature capable of inflicting much harm. Its eivil responsib-
ility should be co-extensive. The municipal corporation looms up defi-
nitely and emphatically in our law, and what is more, it can and does
commit wrongs. This being so, it must assume the respoﬁsibilities of the
position it occupied in society;" (Harno; Tort Immunityléf'ﬁunicipal
Corporations, m I11.L.Q. 28, u42,) échool districts will be encouraged to
exercise greater care in the matter of transporting pupils and also to
carry adequate insurance covering that transportation, thus spreading the
fisk of accident, just as the other costs of education are spread over the
entire district. At least some school authorities themselves have recog-
nized the need for the vital change which we are making. See Editorial,
100 American School Board Journal 55, Issue No. 6, June, 1940.

"The nation's largest business is operafing‘én a blueprint prepared
a hundred, if not a thousand years ago. The public school system in the

United States, which constitutes the largest single business in the country,
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is still under the doﬁination of a legal principle which in great measure
continued unchanged.since the Middle Ages, to the effect that a persoh has
no financial recourse for injuries sustained as a result of the perfor-

mance of the State's functions*#**. That such a gigantic system, involving

so large an appropriation of public funds and so tremendous a proportion

of the people of the United States, should operate under the principles

of a rule of law so old and so outmoded would seem impossible were it not

actually true." Rosenfield, Governmentai Tmmunity from Liability for Tort
in School accidenfs, 9 Law and Contempofary Problems 358, 359.

We conclude that the rule of school district tort immunity is ;
unjust, unsupported by any valid reason, and has no rightful place in
modern day society.

Defendant strongly urges that if said immunity is to be'aboliéﬂed,
it should be done by the legislature, not by this court. With this conten-
tion we must disagree. The'doctrine.of school district Immunity waé cre-
ated by this court alone. ﬁaving'foundﬁthat'doctrine‘to be unsound and
unjust under present conditions, we consider that we have not only the
power, but the duty, to abolish that immunity. "We closed our courtroom
doors without Legislétive help, and we can likewise open them." Pilerce v.

Yakima Valley Memorial Hospital Ass'n, 43 Wash.2d 162, 260 P.2d 765, 774.

(2) We have repeatedly held that the doctrine of stare decisis

is not an inflexible rule requiring this court to blindly follow prece- .
dents and adhere to prior decisions, and that when it appears that public
policy and social needs require a departure from prior deciéion, it is

our duty as a court of last resort to overrule those decisions and es-
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tablish a rule consonant with our present day concepts of right and
justice.. Bradley v. F&x, 7 I11l.2d4 106, 111, 129 N.E. 2d 699; Nudd v.
Matsoukas, 7 I11.2d 608, 615, 131 N.E.2d 525; Amann v. Faidy, 415 I1l.
422, 114 ﬁ.E.Qd 412. As was stated by the New-Jersey Supreme Court in-
overruling the doctrine of charitable immunity: '"The unmistakable fact
remains that judges of .an earlier generation decléred'the‘immunity
simply because they believed it to be a sound instrument of judicial )
policy which would further the moral, social and economic welfare éf the
people of the State. When judges of a later generation firmly reach é
contrary conclusion they must be ready to discharge their own judicial
responsibilities in conformance with modern concepté ané needs., It
shouid be borne in»mind that we are not dealing with property law or other
fields of the law where stability and predictability may be of the utmost
concern. We are dealing with the law of torts where there can be little,

if any, justifiable reliance and where the rule of stare decisis is admit-

tedly limited. See Pound, supra, 13 N.A.C.C.A.L.J. at 22; Seavey, Cogi-
tations on Torts, 68 (1954); Cowan, 'Torts,’ 10 Rutgers L. Rev. 115, 119
(1955)." Collopy v. Newark Eye and Ear Infirmary, 27 N.J.29, 141 A.2d

276, 283.

In here departing from stare decisis because we 5elieve justice and
policy require such departure, we are nonetheless cognizant of the facf
that retrospective application of our decision may résult in great hard-
ship to school districts which have relied oniprior decisiong upholding
the dgctrine of fort immunity of school districts. For this reason we

feel justice will best be served by holding that, except as to the plain-
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tiff in the instant case, the rﬁlg herein established shall apply only
to cases arising out of future occurrences. This result is in accord
with a substantial line of authoprity emﬁodying the theory that an over-
ruling decision should be given only prospective operation whenever
injustice or hardship due to reliancé on the overruled decisions would
thereby be averted. Gelpeke v. City of Dubuque, 1 Wall. 175, 68 U.S. 175,
17 L.Ed. 520; Harmon v. Auditor of Public Accounts, .123 I1ll. 122, 13 NfE.
161 (where decision sustaining validity 6f statute authorizing bond issue
is, subsequent to the issue, ovérruled, overruling decision operates
Prospectively); Davies Warehouse Co. v. Bowles, 321 U.S. 144,'64 S.ét
474, 88 L.Ed. 635; People ex rel Attorney General v; Salomon, 54 Il1l. 39
(where public officers have relied on statutes subsequently ﬁeld uncon-
stitutional, decision given only prospective operatiop); State v. Jones,
y4 N.M. 623, 107 P.2d 324'(Prospective operation given decision overruling
precedent as to what constitutes a lottery); Continental Supply Co. v.
Abell, 95 Mont. 148, 24 P.2d 133 (prospective operation given decision
overruling prior cases as to corporate directors' liability to stock- _
holders); Hare v. General Con. Purchase Corp., 220 Ark. 601, 249 S.W.
2d 973 (prospective operation given decision changing prior rule as to
what constitutes usury.) See also: ".Snyder, Retfospective,Operation of
Overruling Decisions, 35 Ill.L.Rév. 121; Kocourek, Retrospective Decisions
and Stare Decisis, 17 A.B.A.J. 180; Freeman, the Protection Afforded
Against the Retroactive Operation of an'O%erruiiﬁg Décision, 18 Col.ﬁ.Rev.
230; Carpenter, Court Decisions gnd the Common Law, 17 Col.L.Rev. 5933

Note,  Prospective. Operation, of D@cisions“Holdiqg Statutes Unconstitutional
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or Overruliﬁg Prior‘Decisions; 60 Harv.L.Rev. 437,
Likewise theré-is‘substantial éuthority'in.support of our position
that the new rule shall apply to the instant case:'.Dooliﬁg v. Overholser,

100 U.S.App.D.C. 2u7, 2438 E.2d 825; Shioutakon v. District of Columbia,

98 U.S.App.D.C. 371,236 F.2d 666,.60 A.L:R.2d:686; Durham v. United

States, 94 U.S.App.D;éi é28, 214 F.2d 86é; 45 A,L;ﬁ:Qd 1430; Barker v.
St. Louis County, 340 Mo. 986, 104 S.W.2d 3713 Farrior wv. Néw England
Mortgage Security Co., 92 Ala. 176, 9 So. 532, 12 L.R.A. 856 Haskett'v.
Maxey, 134 Ind.182, 33 N.E. 358, 19 L.R.A. 379; Dauchey Cé. V. Fafhey,
105 Misc. 470, 173 N.Y.S. 530. At least two compelling reaéons exist for
appl&ing the new rule to the instant case while otherwise limiting its
application to cases ariéing in the future. First, ‘if we were to meréiyvn
announce the new rule without applying it here, such announcement would
amount to mere dictum. Second, and more important, to refuse to apply
the new rule here %ould deprive appellant of any benefit from his effort
and expense in challenging the old rule which we now deélare erroneous.
Thus there would be no incentive ta appeal the upholding of precedent
since appellant could not in any event benefit from a ré&ersal inval= I
idating it.

(3) It is within our inherent power as the highest c&urt of this
State to give a decision prospective or retrospective application without
offending constitutional principles. Great NOrtherﬁ Railway Co. v. Sun-
burst 0il & Refining Co., 28; U.S. 358, 53 S.Ct. 145, 77 L.Ed. 360.

Although ordinarily the cases which have invoked the doctrine of

prospective operation have involved contract or property rights or criminal




231

. responsibility, the' basis of the doctrine is reliance upon an overruled
precedent. Despite the! fact that the instant case is one sounding in
tort, it appears that the "reliance test" has been met here. We do not
suggest that the tort itself was committed in reliance on the éubsEantive
law of torts, i. e., the bus driver did not drive negligently in reliance
on the doctrine of govgrnmeﬁtal immunity, but rather that school districts
and other municipal corporations have relied upon immunity and that they
will suffer undue hardship if abolition of the immunity doctrine is
applied retroactively. In reliance on the immunity doctrine, school dis-
tricts have failed to adequately insure themselves against liability. 1In
reliance on the immunity doctrine, they have probably failed to check
past accidents which they would have investigated had they known théy -
might later be held responsible therefore. Our present decision will
eliminate much of the hardship which might be incurred b& school districts
as.a result of their reliance on the overruled doctrine, aﬂd;at the same
time reward appellant for having afforded us the opﬁortunity of changing
an outmoded and unjust rule of law.

(4) For the reasons herein;expnessed,:We.accord;ngly hold that in
this case the school district is liable in tort for the negligence of its
employee, and all prior decisions to the contrary are hereby~overrpléd.

The judgment of the Appellate Court sustaining the dismissal of
plaintiff's complaint is reversed and the cause is remanded to the circuit
court of Kane County with instructions to set aside the order dismissing
the complaint, and to‘pr§ceed in conformity with the views ekpressed in

this opinion,
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Reversed and remanded, with directions.

DAVIS, Justice.

I dissent from the decision of the court which, in one fell
SWoop, Severs from.the body of our Illinois law the ancient and
egtablished doctrine Qf‘gQQernmental immunity from tort liability.
Tﬁe rule of immunity of the people collectively charged with a govern-
mental function was well established by 1607, the fourth year of James
I. (Russell v. Men of Devon, 2 Term Rep. 671, 100 Eng.Rep. 359.) The
rule of decision was adopted prior to the constitution of 1870 and
was iﬁcorporafed in the Revised Statutes of 1874 in its @resent form.
It appears today as section 1 of the act adopting the coﬁmon law (I11.
Rev.Stat. 1959, chap. 28, par. 1), and provides: "That the common
law of England, so far'aé the same is‘applicable and of a general
nature, and all statutes or acts of.the British parliament made in
aid of, and to supply the defects of the common law, prior to the
fourth year of James the First, excepting the second section of the
sexth chapter of h43d Elizabeth, the eighth chapter of 13th Elizabeth,
and ninth chapter of 37th Henry Eighth, and which are of a general

nature and not local to that kingdom, shall be the rule of decision,

and shall be considered as of full force until repealed by legislative
authority." (Italics mine.)

Section 26 of article IV of the c&nstifution of 1870, S.H.A.
pfovides: "The state of fllinois shall never be made defendant in any

court of law or equity." Until this decision Illinois courts have
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recognized such immunity in both the.State and its governmental
agencies and these agencies and the legislatﬁre have relied upon such
decisions. .

In our présent constitution we find the requirement that the
éeneral Assembly of this State shall provide a "thorough and effi-
cient system of free schools, whereby all children of thié state may
receive a good common school education."‘ (111, const. of 1570, art.
VIII, sec. 1.) We have said that this provision opefa£ed “;é a mandate
to the legislature to éxercise its inhefent power to carry éut a
primary, obligatory concept of our system of government,.i.e., the
children of thé-State are entitled to a good common—schoél-education,
in public schools, and at public expense." Pegple v. Deatherage, 401
I11. 25, 30, 81 N.E.2d 581, 586.

In Town of Waltham v. Kemper, 55 Ill. 346, at page 351, Qe
stated: "We are satisfied, on principle and authority, the town of
Waltham was not liable to this action at common law, and none has been
given by statute." We first applied the immunity rule to school dis-
tricts in 1898 in the case of Kinnare v. City of Chicago, 171 I1l. 332,
.49 N.E. 536, 537 on the ground that a school district is "an agency of
the state, having existence for the sole purpose of performing certain
duties deemed necessary fo the maintenance of an 'efficient system of

free schools,'" and, like the State, is exempt from tort liability to

the same extent as the State itself, "unless such liability,éé_expressly

provided by the statute creating such agency." (Italics mine.)

The court erred in its statement that the question of immunity
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of school districts from tort liability has not been reconsidered for
oveﬁ 50 years, This subject was thoroughly considered in ieviton v,
Board of Education, 1940, 374 I11. 594, 30 N.E.2d 497; and in
Lindstrom v, City of Chicago; 1928, 331 I11l, 144, 162 N.E. 128. 1In
fhese cases, the rule was reiterated that in:this State, as,gengrally
throughout the nation, school districts are not liable for the torts

or negligence of their agents unless their liability is expressly

provided by statute. Leviton was cited with approval on the immunity

question,. as recently as 1944, in Chicage City Bank & Trust Co. v.
Board of Education, 386 Ill. 508, 514, 54 N.E. 2d 498,

The opinion in the case at bar asserts thdt "the wh&le doctrine
of governmental ‘immunity rests on a rotten foundation" predicated on
the maxim that the "king can do no wrong." The history of the common
law in Illinois convincingly rebuts this epithetical charge. The
doctrine of govermmental immunity iﬁ Illinois was not founded upon a
‘blind and unswerving application of the English common law ér its
maxims. Under our statute (Ill.Rev.Stat.l957,chap. 28 par.l), the rule
of decision embraces more than the common law of Englana‘as‘it existed
prior to 1606. We adopted a system of elementary ruies and general
judicial declarations éf‘pr{nciples,‘which have continuallyvexpandéd
with the progress of éociety. Amann v, Faidy,\ulS I11. 422,. 434,

114 N.E.2d 412; Kreitz v.”Behrensmeyer, 149 I11. 496, 36N.E. 983, 2u4
L.R.A. 59. The outstanding characteristic and the élory of our com-

mon law is its capacity for growth and adaptability. People ex rel.

-~ . - L N - - - -
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Keenan v.chGuane, 13 Ili.2d 520, 535 and- 536, 150 N.E.2d 699; Nudd v.
Matsoukas, 7 I1l.2d 608, 131 N.E.2d 525. Sound legal doctrine need
not be discarded because, in the evolutionary process of development,
it may have once been justified by now anachronistic reasoning.

Neither Illinois nor any other State of thé United States
adopted the theory of governmental immunity from tort liability from
the maxim the "King can do no wrong," as it existed in i606, but
rather predicated such immunity on various theofies of the common law
adaptable to the exigencies, customs, and usages of the people of our
various States, as applicable under the particular governm;ntal prac-
tices of each étate. .

In Lindstrom v. City of Chicago, 331 Ill. 1t4, at éagés 17
and 148, 162 N.E. 128, 129, we states: "The reason for this rule lies
in the fact that a school distriét of the character here considered
is created merely to aid in the administration of the state govern~
ment. It owns no property, has no private corporate infenests and
derives no special benefits from its corporate acts. It is simply
an agency of the state having existence for the sole purpose of per-
forming certain duties deemed necessary to the maintenance of tan
efficient system of free schools' within its jurisdictioﬁ. In crea-

ting such district the

pl

state acts in.a sovereign capacity; for the
more efficient exercise of governmental‘:functions nesting-in the
state, and such distpict is exempted from the obligatioﬁ to respond
in damages, as master, for the-negligent acts of its serﬁants to the

same extent as is the state itself, unless liability is expressly
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provided by the statute. Nagle v. Wakey, 161 Ill. 387, 43 N.E. 1079;

Wilecox v. City of Chicago, 107 Ill. 334; Town of Waltham v. Kemper,
55 Ill. 346." (Italics mine.)

McQuillin, in his work on municipal corporations, has stated a
justification for the rule of immunity which is widely accepted: "The
doctrine #* * * is based on the familiar reason that the undertaking is
not to promote the private interests of tﬁe municipality as a corpo-
rate entity, but rather for the public bénefit, and inAthe berfpr—

mance of such obligation the municipality is a mere public agent,

either of the state or of the local community. The reason, as often

expressed, is one of public policy, to protect public funds and public

property. 'Taxes are raised for certain specific govermmental pur-
poses; and if they could be diverted to the payment of damage claims,
the more important work of government, which every municipality must
perform regardless of its other relations, would be seriously impaired
if not totally destroyed, The reason for the exemptioﬁ is éound and
unobjectionalbe.® #* #'" 18 McQuillin, sec. 53.24. (Italiés.ﬁine.)

We recognized this rationale in Leviton v. Board of Education,
374 I11. 594, at pages 599 and 600, 30 N.E.2d 497, SOO,Ianéﬂquoted
directly from Elmore v. Drainage Qom'rs, 135 I11, 289, 25 N.E. 1010:
"The nonliability of the public quasi corporation, unless‘liability
is expressly declared, is usually placed upon these grounds: That
* % % no corporate funds ar; provided which can, withouf exﬁpess pro-
vision of law, be appropriated to private indemnification. Conse-

quently, in such case, the liability is one of imperfect obligation,
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and no civil action lies at the suit of an individual for non-perfor-
mance of the duty imposed." This principle of the protection of : .-
public funds was likewise recognized in Thomas v. Broadlands
Community Consolidated School Dist., 348 Ill.App. 567, i09 N.E.2d 636.

. Other State courts have held that school districts are not
liable to pay damages since the funds in their hands haverbegn placed
there for the purposes of education only; that school distpicts are
without power to raise money by taxation-to pay damages in ﬁort; and
that to allow school funds to be used in such manner woﬁld.be detre-
mental, and possibly even aisastrous, to the public schogl system.
Finchv. Board of Education of Toledo, SQ Ohio St. 37; Ford v. School
District of Kendall Borough, 121 Pa. 543, 15 A, 812, 1 L;R.An 6073
Freel v. School City of Crawfordsville, 142 Ind. 27?.41 N.E. 312, 37
L.R.A. 301; Cochran v. Wilson, 287 Mo. 210, 229 S.W. 1050.

Such reasoning finds logical support under Illinois law.

School districts are circumscribed in their power to tax. They are
authorized by statute to levy certain taxed for educational and build-
ing purposes, and in. event transportation is furnished, they may levy
a given tax for this purpose. (Ill.Rev.Stat. 1957, chap. 122, par.
17-2.) They may issue bonds for the purpose of building or repairing
school houses or purchasing or Improving school sites, pursuant to the
provision of article 19 of the School Code (Ill.Rev.Stat.'1957, chap.
122, par. 19-2), and the county clerk shall aﬁnually exteﬁd"faxes
against the taxaﬁle property of the district sufficient to péy the

maturing principal and interest on said bonds in accordance with the
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the certicied copy of the bond resolution on file in his office. Ill.

Rev.Stat. 1957, chap. 122, par. 19-9.

School districts may also issue bonds to pay orders for wages

of teachers or claims against the district (Ill.Rev,Stat.lé57, éhap.
112, par. 19-10); to pay liabilities or obligations iméosed on such
districts.resulting from a division of thé assets where a new district
is created from part of the original district (Ill.Rev.Stat.l1957, ;
chap. 122, par. 19-11.1); and to refund an existing legal bénded i
indebtedness (Ill.Rev.Stat. 1957, chap. 122, par.l19—16),‘and may
levy taxes to pay maturing prinéipal and interest thereon. ‘(Ill.Rev.
Stat.1957, chap. 122; éar, 19-9.) And in adaition‘tortheserlimifations,
a school districtycaﬁnot beco&é indebted for any purpose in excess

of five per cent of the value of the taxable property therein. (Const.
of 1870, art. 9, par. 12.) It is elementary law that school districts
can levy taxes for only those purposes authorized by the legislature.
St. Louis, Alton and Terre Haute Railroad Co. v. People ex rel. Wolf,
244 T11. 155, 79 N.E. 6643 Chicago and Alton Railroad Co. V. People

ex rel Wolff, Ill. 625, 69 N.E. 72, They are without péwer‘to levy
taxes to pay tort judgments, and Qithout such authorizafién‘a tax fér
"such purpose would violate section 9 of article IX of theJState
constitution which proscribes a municipal agency from levying a tax
other than for a corporate purpose. Chicago City Bank aﬁ& Trust Co.
v. Board of Education, 386 IL1l. 508, 54 N.E.Qé:u98;-Leviton v. Board
of Education, 374 I1l, 594, 30 ﬁ.E.Qd 4973 Dimond v. Comﬁissi;ner of

Highways, 366 I1l. 503, 9 N.E.2d 197; Berman v. Board ofEducation, 360
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I11. 535, 196 N.E. 464, 99 A.L.R. 1029,

The relationship of a school district to the State, under sece..
tion 1 of article VIII of the Illinois constitution, is concisely
stated in People ex rel. Taylor v. Camargo Community Consolidated
School Dist., 313 Ill. 321, at page 324, 145 N.E. 154, 155: "The
‘appelie is a public municipal corporation created by legislative
authority for the purpose‘of exeréiéing such part of tﬂe governmental
powers of the state as the law hasvconﬁi&ed to it. It is a éart of
the machinery of government. Its functions are wholly puflic, and it
is merely a local agency of the state for the exercise of thése
functions. The character of the functions of $uch municipal corpor-
ations, the extent _and duration of their powers and fhe territory in
which they shall be exercised rest entirely in the legislative dis-
creation. The governmental powers which they may hold and use for
governmental purposes: are equally within the power of the Legisla-
%ure. Their powers may be enlarged, diminished, modified, or-revoked,
their acts set aside or confirmed, at the pleasure of the Legislature."

Thus under existing statutes, school districts have no author-
ity to levy taxes or to issue bonds for the purpose of paying.a tort
judgment. The statutes which.authorize the‘levy of a tax for trans-
portation purposes and the issuance of bonds to pay claims were adop-
ted when the doctrine of governmental immunity from tort liability
was fully recognized by both this court and tgé Legislature,.and the
suggestion of the court that such levies could be used to satisfy

tort judgments is specious indeed.
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If tort judgments secured against a school district are to be
paid, the legislature alone must authorize their payment and provide a
tax rate for the levy of funds for this purpose. Such are the teach=:
ings of section 9 of article IX of the.Illinois constituti;n, the
$chool Code, and all the cases heretofore cited.

The pronouncement in Moore v. Moyle, 405 I1l, 555, 92 N.E.2d
81, and Thomas v. Broadlands Community ansolidated School Dist., 348
I11.App. 567, 109 N.E.2d 636, that charitable corporations and school
districts are subject to tort liability, to the extent that liabil-
ity insurance is available to protect the charitable trﬁsﬁ‘fund ana .
the public school fund, is consonant with existing statutés:and the
decisions of this court heretofore cited.

The court urges that under the legislative effort to ameliorate
the burden placed on the individual under the doctrine of governmental
immunity, each school district determines for itself "whether, and to
what extent, it will be financially responsible for the wroﬂgs inflice~
ted by it." This criticism of the judgment of the Legislatufe, even
if valid, cannot justify this court in imposing its peculiar predi-
lection of sound legislative policy in an area clearly beyond.its
competence. |

Since 1870, the legislature has repeatedly acted to relieve
the hardship which may fall upon the individual by virtue of the doc-
trine of governmental immunity. Governmental aéehciés, including

school districts, are now subject to liability under the Workmen's

Compensation and Occupational Disease Acts (I1l.Rev.Stat.1957, chap
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48, pars. 138.1, 172.36); the State, under the éourt of Claims Act,

is liable for damages in tort up to $7,500 for the negligence of its
officers, agents or employees (Ill. Rev.Stat.l957, chap. 37, pars.
439,.24); cities and viilages have been made directly liable for inju-
ries cauéed‘by the negligent opefation of fire departmept vehicles,
and for actionalbe wrong in the removal or;destruétion-qf un§afé-or ~
unsanitary cbuildings (I11.Rev.Stat.1957, chap. 2U, pars, 1-13, 1-16);
¢ities and villages, and the Chicago Park District, have alsp been
made responsible, by way of indemnification, for the nonwilfgl mis-
conduct of policemen (Ill.Rev.Stat.1957, chap. 24, par. i—lS.l; chap.
105, par. 333.23k); and under the School Code, any school district
which proviaes transpoptatiog may insure égainst any loss or liability
which may arise from or incident to the ownership or operation of the
school bus (Ill,Rev.Staf.1957; chap. 122, par. 29-1la), and any school
districts may insure against loss or liability resulting from the negli-
gent: act of any agent, employee, teacher, officer of member of the
supervisory staff thereof resulting from the wrongful act of such per-
son in the discharge of hiéiduties within the scope of his employment.
I11.Rev,Stat.1957, chap.l22, par. 6-35.1.

Thus, in accord with the.fheme of governmental immupity, unless
"liability is expressly provided by statufe" as announced in Town of
Waltham v. Kemper, 55 Ill. 346, in 1870, and as'veiterated in Lindstrom v,
City of Chicago, 331 Ill. 14, 162 N.E. 128, and thé other cases here-

tofore cited, the limitation of the scope of the doctrine of immunity,




242
with restricted exceptions; has been left to the discretion of the
legislature.

I denounce the contention of the court that these legislative
limitations on the doctrine of governmental immunity are a justifica—
tion for its abolition by judicial fiat. The legislature, in festricting
the scope of such{immunity,‘is acting in its area of special comﬁetence.
This court, in abolishing it, has unwisely ventured beyond the range of
judicial action. )

Justice Holmes, in his lectures entitled "The Common Law,”-stated
that "the life of the law has not been logic, it has been experience.".
Over the years, our law in connection with governmental immunity has gr&wn
and developed in accordance with the experiences, practices, customs and
mores of the times. The success and life of our republic are based upon
public education. The necessity for such education and the magnitude of
its endeavor offer grave reasons why this court should refuse to overturn
the precedent of 89 years with reference to governmental immﬁnity. This
decision cannot but be the occasion for releasing a flooa pf'litigation
and legislation in order to establish new boundaries in tﬂis area of novel
liability. During this period, schoél districts will be harassed by
doubts and difficulties.which will impair their ability to conduct an
efficient system of free-schools. I regard as appropriate the following
language of the United States Supreme Court in Helvering v. Hallock,309
U.S. 106, 119, 60 S.Ct. 444, u51, 84 L.Ed. 604, 612: "We recognize that
stare decisis eﬁbodiés an important social policy. It represents an ele-

ment of continuity in law, and is rooted in the psychologic need to sat-
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isfy xeasoﬁahle expectagtions.”

This decision, while hére applicable to school districts, by its
proniouncement extends to the State and all of its governmental agencies
which have heretofore been within the purview of the doctrine of govern-
mental immunity. The various statutes which heretofore restricted this
doctrine in favor of the individual appear to be overridden by the full
sweep of this opinion which, without limitation, évérrules all prior
contrary decisions and hullifies the immuhity doctrine.

If the court is consistent in its future decisions, the immunity
of charitable trust funds must likewise fall. I cannot but conclude tﬁat‘
the action of the court in striking down this long established doctrine,
buttressed by statutes'prediéared upon its exiétence, is gfa&é error. We
are not writing on a clean slate; we ave déaling with the law as estab-
‘lished and developed after 89 years of growth. In Southern Pacific Co.
v. Jensen, 244 U.S. 205, 221, 37 S.Ct. 524, 531, 61 L.Ed. 1086, 1100,

Mr, Justice Holmes, dissenting,‘stéted: "I recognize without hesitation
that judges d§ and must’ législate, but.they can dé so only interstitially;
they are confined from molar to molecular moti&ns.“ In the case at bar,
the court has broken the recognized confines of judicial legislation,
overruled existing precedent, aﬁd has, in effect, repealed the legisla-
tive policy and enactments of long standing.

In Federalist No. 78, Alexander Hamilton wrote that céurts Vmuét
declare the sense of the law; énd‘if they shoul&<bé disposed to excercise
will instead of Judgment, the consequence would equally be the §ub§titu-

tion of their pleasure to that of the legislative body."” I believe that

[l
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the court in the casé at bar has exercised its will in an area outside the
scope of judicial péwer and hds invaded the field of legislative action.

In the recent case of G'Callaghan v. Waller & Beckwith Realty Co.,
15 I11.2d 436, 155 N.E.2d 545, we refused to declare that an exculpatory
clause in a lease felatingAto reéiﬁential ﬁréperty was ;oid aé.against
public policy. At pagenuul of 15 Ill.2d, at page 547‘of'155 N.E.2d we
stated: -"Other Jjurisdictions have dealt with this problem by legislation.
McKinney's Consol. Laws of N.Y.Ann., Reai Property Laws, sec. 234, vol.
49, part 1; Ann.Laws of Mass., vol. 6, c¢. 186, sec. 15, In our opinion
the subject is one that is appropriate for legislative ratﬂer than judi-
cial action." This opinion was adopted November 26, 1958, énd rehearing
was denied January é2, 1959. Thereafter the legisiature promptly enacted
a statute'which declared such clauses in residential leases to be void as
agaihst public policy and unenforceable. Ill,Rev.Stat.1959, chap. 80,
par. l5a.

Prior to the decision in the case at bar, the governmental immun-
ity rule in Illinois was in harmony with that of the other States of the
Union in the absence of statute, except the State of New York, which
adhered to the British rule of liability for tending immunity to the Board
for the negligence of its agents or employees. Miller v. Board of Educa-
_ tiom, 1943, 291 N.Y. 25, 50 N.E.2d 529; Herman Q. Board of Education,
1922, 234 N.Y. 196, 137 N.E. Education, 1907, 187 N.Y. 331, 80 N.E. 192;
Williams v. Board of Trustees, 1924, 210 App.ﬁiv.‘lel, 205 N.Y.S. 742,

However, even in New York the judicial rule was reinforced by statute
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(N.Y. Education Law, McKinney's Consol.Laws, c. 16, &€& 2560, 3023), while

the rule of liability was established:by statute in the States of
California and Washington. Calif.Education Code Ann. sec. 1007 (Deering
1952), West's Ann.Cal. Education Code, § 1007; Wash. Rev.Code, sec. U.
08.120 (1951). Illinois is the only State in the United States in which
the rule of liability against school districts has been established

by court deéision.

If reason existed for legislative.father than juéiciél action to
invalidate an exculpatory clause in a lease, as against ﬁubigc policy,’
as this court held in 0'Callaghan, then; beyond doubt, fhe ;ame rule
shguld have been applied by the court in its decision in this case.

The basic wisdom of leaving changes and modifications in the law
pertaining to governmental immunity to the action of the legislature is
well illustrated here. In the present postufe of the law, governmental
agencies are subject to liability and judgment in tort actions without
any attendant statutory authorization to levy taxes and thereby raise
revenue for such purpose. Such liability should not be imposed upon the
State or its governmental agencies without exploring and considering the.
complicates aspects‘of its impact, and without authorizing a tax levy
and providing a tax rate for such purpose.

The legislature, through committees, hearings, and other of its
processes, can adequately inquire into the complicated circumstances
attendant upon the establishment of such liability and the raising of
taxes for this purpose. These essential funétiqns oflinvestigation and

inquiry are vested in the legislative branch of our government and this
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court is neither practically equipped for such task, nor is it constitu-
tionally authorized to enter upon it.

This opinion was adopted May 21, 1959, and we allowed petition for -
rehearing at the September, 1959, term. In the original opinion, the
court made no reference to whether it would operate retroactively,qn“
prospectively. In Braxon v. Bressler, 64 Ill.‘488; at page.ugs,quﬁif
stated: "Legislation can only affect the future,-but whepfcoﬁrts*vaéii:u-
late and overturn their own decisions, tﬂe evils may be incalculaﬁiéau ; ,?
_They operate retrospectively, and may often disturb rights thch shodidf;;
be regarded as certain and fixed;" Consequently, such ppinioﬁ opéﬁatea'l”
retrpactivelj.' Also see: QGrasse v/ Dealer's Transport Co., 412§fll;g¥:
179, 106 N.E.2d 1243 Duke v, Olson, 240 Ill. App. 198. |

Upon rehearing, the court modified its opinion by holding-fhat;
except as to the plaintiff in the instant case, the rule of liability
should apply only to cases arising out of future occurrences. The inabil-
ity of the judiciary to practically cope with this probleﬁ,is demonstrated
by the labored efforts of the court to resolve it and the unusual doctriné,
which the court announced as the solution of the enigma in which it was
‘entangled.

The other jurisdictions, which have given prospectiée operation
to decisions overruling cases';ong recognized as the law, hévé largely
predicated such resQlt upon the opinion of Mr. Justice Cardozé in Great
Northern Railway Co. v. Sunburst 0il & Refining Co°,1287 U.Sf'358, 53
S.Ct 145, 77 L.Ed. 360.

It was there held that the choice of whether decisions should be
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given prospective or fetrospective application rested with the judges of
the State court and that there was nothing in the United States consti-
tution to preclude the Montana court from providing that its decisions
overruling prior cases should be given prospective applica%ion only, ~
"whenever injustice or har@ship will thereby be averted." The basis of
the Sunburst doctrine was reliénce upon an overruled precedent and
ensuing hardship therefrom.

In this case the court recognized.that "In reliaﬁce én the immuéity
doctrine, school districts have failed to adequately insuré %hemselves
against liability" and "have probably failed to investiéate past accidents
wﬁich they would have investigated had they known they‘mighf later be held
responsible therefor," and conceded that the reliance tést héd been met.
Yet, the court included within the ambit of its opinion the action of the
plaintiff, while the element of reliance and ensuing hardship were as real
and present with this defendant as with other potential defendant school
districts which escaped liability by virtue of the prospective application
of the court's opinion.

The principle announced by the court is an aborted offspring of the
Sunburst theory. It is without legal justificatiop other than that the
plaintiff should be rewarded for bringing the action, and it has thwarted
the reasonable expectations of the well-intentioned governing body of de-
fendant school district. While the court stated that its decision is inm
accord with a substantial line of authority, the caées cited, pther than
Dooling v. Overholser, 100 U.S. App.D.C.247, 243 F.2d 825,'aﬁd Barker v.:

§t. Louis County, 340 Mo. 986, 104 S.W.2d 371, offer no support for the
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result obtained.

Eighteen pupils of defepdant school district were riding on its bus
on March 10, 1958, when the bus érashed into a culvert which resulted in
an explosion 6f tﬁe gasoline tank whereby most of them were burned and
injured. Molitor v. Kaneland Community Unit Dist. 302, 20 I1l.App.2d
555, 155 N.E.2d 841. When we consider éhat under the cour?'s decisiop
only Thomas Molitor can recover even though the other pupils were simi-
larly injured in the same accident, the position of the court beccmes
even less tenable.

After this opinion was announced on May 21, 1959, ;nq in response
to it, the legislature, by an overwhelming vote, adopted five bills
granting tort immunity to park districts (Ill.Rev.Stat.lQSé,‘chap. 105,
par. 12.1-1 and par. 491), counties (Ill:Rev.Staf.1959, chap. 34, par.
301.1), forest preserve districts (Ill.Rev.Stat.1959, chap. 57 1/2, par.
3a), and the Chicago Park District (Ill.Rev.Stat.l9539, chap. 105, par.
333.2a)., It also passed a bili granting limited tort immunity to school
districts and nonprofit private schools. (Ill.Rev.Stat.1959, chap. 122,
pars. 821-831, inci.) These enactments became effective on divers dates "
in July, 1959. |

In view of this legislation, fhe decision of the court may be of”
limited significance relative to the liability of school districts in tort
actions. Cf.: O0'Callaghan v. Waller & Beckwith Realty Co.,-15 Ill,2d-’
436, 155 N.E.2d 545, and Ill.Rev.Stat.l959, cﬁap. 80, éar.'lSa; In re
Estate» of Day, 7 I11.2d 348, 131 N.E.2d 50, and Ill,Rev.Stat.1957, chap.

3, par. 197, wherein the decisions of this court were annulled by
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legislative enactment; and Jencks v. United States, 353 U.S. 657, 77 S.Ct.
1007, 1 L.Ed.2d 1103, and 18 U.S.C. & 3500, wherein a decision of the
United States Supreme Court was nullified by an act of Congreés. See:
Palermo v. United States, 360 U.S. 343, 79 S.Ct, 1217, 3 L.Ed.2d 1287,

The opinion of the court fails to make any reference to the action
Sf %he General Assembly concerning the question of tort immunity. This
is significant in that we have frequently held that where the legislature
has changed the law pending an appeal, the case must be disposed of by the
reviewing court under the law as it then exists. Fallon v. Illinois Com-
merce Com., 402 T1l, 316, 84 N,E.2d 641; People ex rel.‘Hanks v. Benton,
301 I1i. 32, 133 N.,E. 700; People ex rel. Askew Q. Ryan, éSl I11, 231,
117 N,E. 992; Peéple ex rel. Law v, Dix, 250 I11. 158, 117 N.E. 496, Thus
I believe the court erred in not reviewing this judgment in the light of
thé foregoing 1959 amendment to the School Code. |

However, this epochal‘decisiqn will be the source of much confpsion
and litigation. The statutes passed after the adoption of the opinion
and within the last 40 days of the session, restoring the doctrine of
immunity tc certain municipal agencies, indicate to me that it is, and by
future legislation will be, the policy of the legislature to restore
governmental immunity in Illinois, subject to such modification as
hearings, study and research under the legislative process may indicate
desirable.

While this opinion determines the issueé before fhé"cdurt, the
problems which it has created remain and will continue to;ﬁlague us until

they are justly resolved.
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I would affirm the trial and Appellate courts.

HERSHEY, J., joins in this dissent.

BRISTOW, Justice, concurring in part and dissenting in part:

I concur with the reasoning and the results reached. by this court
in the case of the instant pléintiff. But the dissenting opinion of Mr.
busfice DAVIS reads the court's opinion as abolishing the immunity of
school districts only as to the instant plaintiff but as retaining that
immunity as to the other children who were injured with the plaintiff in
the same accident. To the extent that the majority apinion is subjecf to
. the construction imparted to it by the dissenting opinion, I must withf’_
hold assent. “

This is a test case brought by a father on behalf of one of his
four children, all of whom were injured at the same time and under inden-
tical circumstances. It is clear that all of the children, ha&ing the
same father and next friend and beiﬁg represented by the same counsel,
have identical interests in this appeal, which has been an important test
case. There was a common question of law in the cases of all the children
and it serves the interests of justice to encourage and entertain a test
case respecting all of thé children.

I would reject any intimation that the court’'s holding in this case
is limited to the named plaintiff and wouid repel any inference that the
court's opinion pretermits the rights of the other children. I also dis-
_sent from the court's order denying the leave of the instant plaintiff's
brothers and sisters to intervene in this case and request a clarification

of the court's present opinion.
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With these reservations, prompted by the dissent, I join the

majority of the court in its opinion and judgment in this case.
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GLOSSARY OF LEGAL TERMS

(NOTE: All the followiﬁg legal. terms are taken‘from.Black's Law
Dictionary (1933) Third Edition., St. Paul, Minn.: West Publishing
Company , 1933ﬂ> |

| Accident--An unforeéeen.gvent,.occurripg:Wihhout:the_Will or
design of the person whose mere act causes it; an unexpected, unusual,
or undesigned occurrence, the effect of an unknown cause, or the cause
being known, by an unprecedented consequence of itj; a casualty. - In
its proper use the term excludes negligence; that is anuaééident'is
an event which occurs without the fault, carelessness, op.want‘of
proper.circumspection of the use of that kind’and degree of care
necessary -to the exigency and in the circumstances in which he was
placed.

Agent--One who represents and acts for another under the con-
tract or relation of agency.

Assumption of Risk--A term or condition in a contract of employ-
ment, either express or implied from the circumstances of the employ-
ment, by which the employee agrees that dangers of injury ordinarily
or obviously incident to the discharge of his duty in the particular
employment shall be at his own risk.

Attractive Nuisance--A doctriﬁe which holds a property owner
liable when he knowingly leaves a dangerous instrumentality, which
he may be charged with knowing is of a character to attract children,

exposes In a place liable to be frequented by children, and ‘as a result,
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a child who did not realize the danger is injured.

. Case Law--The aggregate of reported cases as forming a body
of juriéprudence,‘or the law of a particular subjeéct as evidenced or
formed by the adjudged‘cases, in distinctiénﬂto statutes and other
sources of law.

Certiorari--The name of a writ issued by a superior court
directing an inferior court to send up to the former some pending
proceeding, or all the record and proceedings in a cguée before the
verdict, with its certificate to the correctness and compléteness of
the record, for review or trial; or it may serve to bring up the
record of a case already terminated below, if the infefiér-;ourt is
not one of record, or in cases where the procedure is nof aééording
to the course of common law,

Common Law--As distinguished from the Roman Law, the modern
civil law, the canon law; and other systems, the common law is that
bod& of law and juristic theory which was originated, developed, and
formulated and is administered in England, and has obtained among most
of the states and peoples of Anglo-Saxon stock.

As distinguished from law created by the enactment of legisla-
tures, the common law comprises the body of'those princiblés and rules
of action, relating to the government and security of perséns and
property, which derive their autho?ity solely from usagés ana customs
of immemorial antiquity, or from the jﬁdgmenté andndecrees of the
courts recognizing, affirming, and enforcing such usages aﬁd customs;

and, in this sense, particularly the ancient unwritten law of England.
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As-;oncerns its force and authority in the United States, the
phrase designates that portion of the common law of England (including
such acts of Parliament as were.applicable) which had been adopted
and was in force here at the time of the Revolution. This; so far as
it has not since been expressly abrogated, is recognized'as_an organic
part of the jurisprudence of most of the Uﬁited Statesl'

In a wider sense than any of the foregoing, the common law
may designate all that part of the positive law, juristic fheory,
and ancient custom of any state or nation which is of general and
universal.application,-thus marking off special or locai rﬁles or
customs.

Condition Precedent--A conditon precedent is one-wﬁiéh-is to
be performed before some right dependent therson accrues, or some act
dependent thereon is performed. |

Contract--A promissory agreement between two or more persons
that creates, modifies, or destroys a legal relation.

Contributory Negligence~-Contributory negligence, wﬁen set up
as a defense to an action for injuries alleged to have been caused by
thé defendant's negligence; means any want of ordinavy cére on the part
of the person injured, (or on the part of another whose negiigence is
imputable to him,)‘which combined and concurred with the éefendant's
negligence, and contributed to the injury as a Proximate Eéuse thereof,
and as an element without which the injury wo;ld not have occurred.

Corporation--An artificial person or legal entity created by

or under the authority of the laws of a state or nation, composed, in
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some rare instances, of a single person and his successors, being
the incumbents of a particular office, but ordinarily consisting of
an association of numerous individuals, who subsist as a body polific
under a special denomination, which is regarded in law as %aving a
personality and existence distinct from that of its several members,
and which is, by the same authority, vested with the capacity of
continuous successiop, irrespective of changes in membership, either
in perpetuity or for a limited term of years, and of acting as a
unit or single individual in matters relating to the commqn-purpose
of the associgtion, within the powers and authorities conferred
upon such bodies by law.

Crime--A positive or negative act in violation of peral law;
an offense against the state. Crimes are those wrongs which the
government ﬁotices as injurious to the public, and punishes in what
is called a "eriminal proceeding," in its own name.

Damage--Loss, injury, or détericra%ion, caused by fﬁe“negli—
gence, design, or accident of one person to another, in'rééﬁect of the
latter's person or propérfy. ‘

Damages~-A pecuniary compensation or indemnity, which may be
recovered in the courts by any person who has suffered loss, detriment,
or injury, whether to his person, property, or rights, through the
unlawful act or omission or negligence of another.

Defendant~-The person defending .or denying, the party against
wbom relief or recovery is sought in an action or suit. |

Employee~~Cne who works for an employer; a person.ﬁofking for
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salary or wages.

Employer——One who employs the services of chers; one for whom
employees work and who pay their wages or salaries.

Estop--To stop, bar, or to impede; to prevent; to p;eclude.

Imputed Negligence—fNegligence which is not directly attrib-
utable to the person himself, but which is the négligence of a pérson
who i1s in privity with him, and with whose fault his 1s chargeable.

Independent Contractor--One who, éxercising an independent
employment, contracts to do a piece of work according to his own methods
and without being subject to the control of his employer\exéept as to
the result of the work.

It is very generally held that the right of confféllas to the
mode of doing the work contracted for is the principal consideration
in determining whether one employed is an independent contractor on
a servant. If the employee is merely subject to the control or
direction of the employer as to the result to be obtained, he is an
independent contractor; if he is subject to the control of the employer
as to the means to be employed, he is not an independent contractor.

Infant--A person within age, not of age, or not of full age;
a person under the age of twenty-one years; a minor.

Injury--Any wrong or damage done to another, either in his
person, rights, reputation or property.

Invitees--One who is at a place upon thé invitationtof another,.

Last Clear Chance--In the law of negligence, this term denotes

the doctrine or rule that, notwithstanding the negligence of a plain-
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tiff, if, at the time the injury was done, it might have been avoided
by the exercise of reasonable care on the part'of‘the defendant, the
défendant will be liable for the failure to exercise sqch care. The
doctrine cannot be invoked by a plaintiff unless he himself by his
own negligence has proximately brought about the situation which put
upon defendeant an extraordinary duty which otherwise would not have
rested on him. In many jurisdictions the rule is that for a person
to be brought within the "last clear chance" doctrine, the evidence
must tend to show that, while his negligence may have conf;ibdted
toward getting him in the position of danger, all negligence on his
part had ceased for a sufficient time prior to the accident to have
enabled the defendant, after he knew of this situation or peril, to
have avoided the accident. In somé jurisdictions, however, the "last
clear chance" rule applies, although the plaintiff negligently
exposes himself to pefil, and"although his negligence continues until
the accident happens, if the defendant, with knowledge of his danger
and reason to suppose that he may not save himself, may avoid the
injury by exercise of ordinary care, and fails to do so.

Legal Liability--A 1liability which courts of justice recognize
and enforce as between parties litigant.

Liable--Bound or obliged in lawibr equitys respdnéibie,
chargeable; answerable, coméelled to make satisfactibn,“céﬁpensation
or restitution.

Liability-—The'state of being bound or obliged in laﬁ'or

justice to do, pay, or make good something.
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Licensee--A person who is neither a passenger, servant, or l
trespassef, and does not stand in any contractual relation with the
owner of the premises, and who is permitted to go thereon for his own
interest, convenience, or gratification. ‘

Malfeasance--The improper performance of some act which a man
may lawfully do.

Negligence-~-The omission to do something'whicﬁ a reasonable
man, guided by those ordinary considerations which ordingrily regulate

human affairs, would do, or the doing of something which a reasonable

and prudent man would not do.

Nolens volens--Whether willing or not; consenting or not.
Nonfeasance--The neglect or failure of a person t&'do some
act which be ought to do. The  term is not generally used to denote a
breach of contract, but rather the failure to perform g duty towards
the public whereby some individual sustains special damage.

Non obstante veredicto--Notwithstanding the verdict. A

judgment entered by order of court for the plaintiff, although there
has been a verdict for the defendant, is so called.

Nuisance--That class of wrongs that arise from the unreasonable,
unvarrantable, or unlawful use by a person of his own prdberty, either
real or personal, or from his own improper, indecent, of unlawful
personal conduct, working an obstruction or an injury tdlthe right of
another or of the public, -and the producing mééefial annﬁyahce, incon-
venienée, discomfort, or hurt,

Anything which is injurious to health, or is indecent or
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offensive to the senses, or an obstruction to the free use of property,
so as to interfere with the comfortable enjoyment of life or property,
which unlawfully obstructs the free passage or use, in the customary
manner, of any lake or river, bay, stream, canal, or basiﬁ, or any
public park, square, street, or highway is‘a nuisance.

Obiter dictum--A remark made, or opinion expressed, by a judge,

in his decision upon a cause, "by the way," fhat is, inci@entally or
collaterally, and not direcﬁly upon the question before him? or upon a
point not necessarily invoived in the determination of‘fﬁe cause, or
introduced by way of illustration, or analogy or argument.

Officer--The incumbent in an office; one who is lawfully
invested with an office. An ”officer” is one who is iﬁvested with
.somé portions of the functions of the government to be exercised for
the public benefit.

Per curiam--By the court. A .phrase used in the reports to
distinguish an opinion of the who%e court from an opinion written by
any one judge.

Plaintiff--A person who brings an action; the party who com-
plains or sues in a personal action and is so named on the  record.

Pro tanto--For so much; for as much as may be; as far as it goes.

———

Proximate Cause--That which, in a natural and continuous se-
quence, unbroken by any efficient intervening cause, produces the in-
jury, and without which the result would not héve accurréd. That which
is nearest in order-of responsible. causation.

Quasi corporations--Organizations resembling corporations;
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created for the sole purpose of performing one or more municipal
functions. Public corporations organized for governmental purposes
"and having for most purposes the status and powers of municipal cor-
perations..., but not municipal corporations proper, such as cities
and incorporated towns.

Remote cause--In the law of negligence, a "remote' cause of
an accident or injury may be one whicﬁ sets in motion another cause,
called the ”proximaté" cause. The ”remoté”Acause is the one the
existence of which does not necessarily imply the'existepce_pf the
effect. Remote cause is also defined as a cause operating mediately

through other' causes to produce effect.

Res ipsa loquitur--The thing speaks for itself. Rebuttable

presumption that defendant was negligent, which arises upon proof that
instrumentality causing injury was in defendant's exclusive control,
and that the accident was one which ordinarily does not happen in

absence of negligence.

Res judicata--A matter adjudged; a thing judibiélly acted upon
or 8ecided; a thing or matter settled by judgment.

Respondeat superior--Let the master answer. This maxim means

that a master is liable in certain cases for the wrongful.aéts of his
servant, and a principal.for those of his agent.

School board--A board of municipal officers chargedxwith the
administration of the affairs of the public séhools. They afe commonly

organized under the general laws of the state, and fall within the

class of quasi corporations, sometimes coterminus with a county or
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borough, but not necessarily so.

School district--A public and quasi municipal corporation;
ofganized by legislative authority or direction, comprising a defined
territory, for the erection, maintenance, government, and ;upport of
the public schools within its territory in accordance and in subordi-
" nation to the general school laws of the state, invested, for these
purposes only, with powers of local self-government and generally of
local taxation, and administered by a board of officefs,lusgally
elected by thé voters of the district, who are variously sty}ed

"school directors,” or "trustees," "commissioners," or "supervisors"

of schools.
Servant--A person in the employ of another and subject to his
control as to what work shall be done and the means by which it shall

be accomplished.

Stare decisis--To stand by decided cases; to uphold precedents;

to maintain former adjudications. Doctrine of Stare decisis rests

upon the principle that law by which men are governed should be fixed,
definite, and known,:and that, when the law is declared by a court of
competent jurisdiction authorized to construe it, such declafation, in
the absence of palpable mistake or error is itself eyidenée qf the law
until changed by competent authority. |

State--A body politic, or society of men, united‘togéfher for
the purpose of promoting for their mutual safet& ané advantage, by

the joint efforts of their combined strength. A political community

organized under a distinct government recognized and confirmed by its
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citizens and subjects as a supreme power.

Subrogation--The substitution.of one thing for anothgr, or of
one person into the place of anothér with respect to rights, claimé
or securities. “

Tort--A tort is a legal wfong committed upon the pérson or
property of another indepeﬁdent of contract. It may be either (1) a
" direct invasion of some legal right of the individual; (2) the infrac-
tion of some public duty by which speciél damage accures to the indivi-
dual; (3) the violation of some private obligation by which like damage
accures to the individual. In the former case, no speciél &aﬁage is
necessary to entiﬁle the party to recover, In the two léffégncasés,
such damage is necessary.

Tort-feasor--A wrong-doer; one who commits or is guilty .of a tort.

Trespass~-An unlawful act committed with violence, actual or
implied, causing injury to the person, property, or relative rights of
another; an injury or misfeasance to the person, property, or rights
of another, done with force and violence, either actual or'implied in
law,

In the strictest sensé, an entry on another's groun&,.without a
lawful authroity, and doing some damage, however inconsideréble, to
his real property.

Trespasser--One who has committed trespass; one who uniawfuliy
enters upon another's land, or unlawfully and ééféibly takgs‘another's
personal property. The term is geﬂerally used in a limited sense to

designate one who goes upon the premises of another without invitation,
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express or implied, and does so out of curiosity, or for his own pur-.
poses or convenience, and not in the performance of any duty to the
owner.

Ultra vires--A term used to express the action of a corporation

which is beyond the powers. conferred upon it by its charter, or the .
statutes under which it was instituted.

Vested rights--Rights which have so completely and definitely
accrued to or settled in a person that they are not subject to be
defeated or canceled by the act of any other private person, and which
it is right and equitable that the government should recognize and
protect, as being lawful in themselves, and settled according to the
then current rules of law, and of which the ipdividu#l could not be
deprived otherwise than by the established methods of procedure and

for the public welfare.
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