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CHAPTER ONE 

INTRODUCTION 

Background 

Public lands in the western United States, and particularly in Montana, play a 

foundational role in outdoor recreation, wildlife conservation, rural economies, and the cultural 

identity of the region (Gosnell & Travis, 2005). Montana contains more than 30 million acres of 

federal and state public land; however, an estimated 1.5 million acres remain effectively 

inaccessible due to being landlocked or surrounded by private property without legally 

established access routes (Montana Fish, Wildlife & Parks [FWP], 2021; Public Land Access 

Partnership, 2020). Despite being publicly owned, these lands are functionally unavailable to the 

public, raising critical questions regarding property rights, public trust responsibilities, and the 

efficiency of current land management systems (Sax, 1970; Wilkinson, 1992). 

The origins of Montana’s access challenges are deeply rooted in historical land 

ownership patterns, particularly the legacy of federal land grants to railroad companies and 

subsequent private subdivision that produced checkerboard ownership across much of the state 

(Gates, 1968; Robbins, 2018). Beginning in the mid-nineteenth century, the federal government 

pursued an aggressive policy of westward expansion by surveying and subsidizing railroad 

construction through alternating land grants, most notably under the Pacific Railway Acts of 

1862 and 1864 (Gates, 1968). These policies granted railroad companies every other section of 

land, typically in a square-mile grid extending outward from the rail lines, while the federal 

government retained the intervening sections. In Montana, this pattern was particularly 
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pronounced along Northern Pacific Railroad corridors, where millions of acres were sold by 

Northern Pacific and transferred into private ownership as an incentive for infrastructure 

development (Robbins, 2018; Bureau of Land Management [BLM], 2016). 

At the same time, additional federal land disposal policies further contributed to the 

fragmentation of the landscape. The Homestead Act of 1862 encouraged widespread private 

settlement by granting 160-acre parcels to individuals who improved and occupied the land, 

resulting in a patchwork of small, privately owned tracts interspersed among railroad and 

retained federal, public lands (Gates, 1968; Robbins, 2018). Later legislation, including the 

Enlarged Homestead Act of 1909 and the Stock-Raising Homestead Act of 1916, expanded 

parcel sizes to 320 acres in arid regions like Montana, accelerating the transfer of federal lands 

into private ownership while maintaining irregular patterns of subdivision (Hibbard, 1939; 

Robbins, 2018). In addition to homesteading, the federal government granted sections of land to 

states upon admission to the Union for the financial support of public institutions, particularly 

schools. In Montana, Sections 16 and 36, aka “School Sections” (Figure 1), were designated as 

state trust lands, creating a dispersed pattern of state-owned parcels embedded within a broader 

matrix of federal and private lands (Montana Constitution, Art. X, 2024; Gates, 1968). 
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Figure 1. This figure highlights School sections 16 & 36 that are located throughout Montana’s Public Land Survey System 
(PLSS). Each orange square is a mile square. Blue - State Trust land, Yellow - BLM land, non-highlighted - Private land 

While these overlapping land disposal policies were effective in promoting settlement, 

agricultural development, and public education funding, they were not coordinated to ensure 

long-term public access across ownership boundaries. The result was a highly fragmented, 

intermingled landscape in which federal, state, and private parcels were arranged in a mosaic 

rather than contiguous blocks. Over time, railroad companies and homesteaders sold or 

transferred their lands to private individuals, timber companies, and increasingly to corporate and 

investment entities, further subdividing parcels and complicating ownership patterns (Gates, 

1968; Gosnell et al., 2019). This process of subdivision and resale intensified fragmentation, 

creating enduring barriers to access that persist across much of Montana today. 
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Because access easements were often never legally secured during these transfers, many 

public parcels remain effectively landlocked, with no legally recognized routes for public entry 

(BLM, 2016). Consequently, contemporary access disputes are governed not only by federal land 

policy but also by state trespass statutes, easement doctrines, and constitutional interpretations of 

public access rights (Mont. Code Ann. §§ 45-6-201, 70-17-101–112). Recent high-profile 

litigation, including the Wyoming corner-crossing case (Iron Bar Holdings, LLC v. Cape, 2023), 

has heightened legal uncertainty across the region and drawn attention to the absence of clear 

statutory guidance governing access between adjoining public parcels. Although Montana has 

not produced an identical test case, similar legal ambiguities persist regarding corner crossing, 

implied, but not legally secured, easements, and public use rights under state law (McGinley, 

2022; Montana Attorney General, 2020). 

Economic considerations further complicate the public land access issue. Outdoor 

recreation is a major contributor to Montana’s economy, generating approximately 3.8 billion 

dollars annually in consumer spending and supporting nearly 32,000 jobs statewide (Outdoor 

Industry Association, 2024; U.S. Bureau of Economic Analysis, 2022). Hunting, fishing, and 

wildlife-related recreation are particularly important to rural communities adjacent to public 

lands (FWP, 2022). From an economic perspective, landlocked public parcels represent 

unrealized potential, limiting visitation and reducing the associated economic spillover benefits 

to local communities. Conversely, private landowners adjacent to public lands may face 

increased costs associated with access, including infrastructure maintenance, liability concerns, 

and perceived impacts to privacy or property values (Haggerty & Travis, 2006; Gentner & 
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Tanaka, 2002). Balancing these competing economic interests remains a central challenge in 

public land access policy debates. 

In response to these challenges, Montana has implemented several access-focused 

programs designed to expand public use while respecting private property rights. The Montana 

Fish, Wildlife & Parks Block Management Program, established in 1985, compensates 

landowners for allowing public hunting access on private lands, serving as one of the most 

prominent access incentive models in the west (FWP, 2021; Montana Legislative Services 

Division, 2019). Additional mechanisms include targeted access easement acquisitions supported 

by Habitat Montana, OnX, Rocky Mountain Elk Foundation (RMEF), The Land and Water 

Conservation Fund (LWCF), and U.S. Forest Service and Bureau of Land Management access 

programs (FWP, 2020; U.S. Department of the Interior, 2022). While these programs have 

successfully expanded access in certain regions, they remain constrained by funding limitations, 

voluntary participation, and legal complexities related to easement permanence, enforcement, 

and landowner succession (Bastian et al., 2017; USDA - Forest Service, 2021). 

Legal, economic, and social barriers continue to limit the effectiveness of access 

solutions across Montana. Rising land values, increased recreational demand, and demographic 

shifts in land ownership, particularly the growth of absentee, corporate, and investment-based 

ownership, have intensified access conflicts (Headwaters Economics, 2021; Gosnell et al., 2019). 

Addressing these challenges requires coordinated action among state and federal agencies, 

conservation organizations, local governments, and private landowners, supported by clear legal 

frameworks and sustainable funding mechanisms (Montana FWP, 2022; Western Governors’ 

Association, 2020). 
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As population growth and land values continue to rise throughout the west, resolving 

access challenges associated with landlocked public lands has become increasingly urgent 

(Riebsame et al., 2012). Improving access is not merely a recreational concern; it is a matter of 

economic development, equitable public land use, and long-term conservation effectiveness. A 

clear understanding of Montana’s legal frameworks, economic tradeoffs, and access programs 

provides a critical foundation for evaluating existing strategies and identifying pathways toward 

more durable and inclusive public land access solutions. 

Knowledge Gap 

A significant knowledge gap persists in the inconsistent interpretation and application of 

public land access laws across jurisdictions and regions. Legal scholarship demonstrates that 

access disputes are shaped not only by statutory language but also by varying judicial 

interpretations, administrative policies, and enforcement practices across states and federal 

agencies (McGinley, 2022; Wilkinson, 1992). The absence of unified federal precedent 

governing issues such as corner crossing, implied easements, and airspace trespass has resulted 

in fragmented legal outcomes that differ by jurisdiction (Iron Bar Holdings, LLC v. Cape, 2023). 

This inconsistency generates uncertainty for land managers, private landowners, and 

recreationists, complicating compliance and increasing the likelihood of conflict. In Montana, 

where federal, state, and private lands are often intermingled in checkerboard patterns, 

jurisdictional overlap further magnifies this ambiguity (BLM, 2016). 

My professional paper addresses this gap by synthesizing Montana-specific statutes, 

administrative rules, and relevant case law to clarify how access laws are currently interpreted 
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and applied within the state’s legal framework. By situating Montana within the broader western 

legal landscape, I evaluate how jurisdictional differences shape access outcomes and identify 

areas where statutory clarification or policy guidance may reduce uncertainty. In addition, I 

review existing federal and state administered programs, and provide a case study of Green 

Diamond Resource Company that explores the viability of potential options currently in practice. 
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CHAPTER TWO 

METHODS 

My professional paper employs qualitative doctrinal legal analysis to examine the 

statutory, constitutional, and administrative scope of public land access in Montana. My 

methodology centers on the close reading and interpretation of primary legal authorities, including 

provisions of the Montana Code Annotated (MCA), relevant federal statutes, and judicial 

decisions. I analyzed these sources alongside legal scholarship and agency materials to 

contextualize how access disputes are structured, interpreted, and applied within Montana’s 

broader legal framework. 

My analysis proceeds in the following stages: First, I distinguish between different 

categories of inaccessible public land. Second, I evaluate key Montana statutory provisions 

governing easements, trespass, and airspace ownership. Third, I examine relevant federal law and 

constitutional doctrine. Fourth, I review persuasive case law and agency guidance addressing 

corner crossing and landlocked access. Finally, I assess state and federally funded access programs 

and incorporate a case study of access initiatives implemented by Green Diamond Resource 

Company. 

The purpose of my analysis is not to predict judicial outcomes, but rather to clarify the 

governing legal standards, identify areas of ambiguity or doctrinal gaps, and highlight potential 

pathways for improving public land access within existing legal frameworks. 
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CHAPTER THREE 

RESULTS 

Defining Types of Access Impediments 

Corner Crossing: 

Corner crossing refers to the movement between diagonally adjacent public parcels at a 

shared survey corner where the surrounding parcels are privately owned (Figure 2). This situation 

most commonly arises in checkerboard ownership landscapes created by historic land grants and 

school parcels (Gates, 1968; Robbins, 2018). 

The central legal question is whether passing through that shared boundary point, without 

touching the private surface estate, constitutes trespass under Montana law. Because Montana 

statutes do not explicitly address corner crossing, its legality depends on how courts interpret 

criminal trespass provisions, easement doctrines, and airspace ownership principles together 

(McGinley, 2022). Corner crossing is analyzed separately from fully landlocked parcels because 

it turns on interpretation of vertical boundaries rather than the total absence of access. 
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Figure 2. Example of a corner crossing. The areas highlighted in light blue with red outline are parcels of publicly owned state 
land that are inaccessible due to inability to crossover at the intersection diagonally. 

Landlocked Land: 

Landlocked public land, by contrast, refers to publicly owned parcels that lack legally 

established access due to surrounding private ownership (Figure 3). In these cases, entry generally 

requires the existence, or acquisition, of a recognized easement or right-of-way under Montana 

property law (MCA §§ 70-17-101–102). 
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Unlike corner crossing disputes, landlocked access issues are typically resolved through 

established doctrines such as easements or negotiated agreements. Distinguishing between these 

two categories is important because landlocked parcels require the creation or recognition of a 

property interest, whereas corner crossing hinges on statutory interpretation of trespass and 

airspace boundaries. 

Figure 3. A section of landlocked state land (highlighted light blue with red border) surrounded by privately owned land with no 
existing access easements. 
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Montana Code Annotated 

Easement Framework: MCA §§ 70-17-101 and 70-17-102 

Montana Code Annotated § 70-17-101 defines an easement as a nonpossessory interest in 

land that grants limited use rights over another’s property. Section 70-17-102 outlines the legally 

recognized methods for creating easements. 

These provisions provide the statutory foundation for evaluating access to landlocked 

public parcels. Under Montana law, the mere fact that a parcel is publicly owned does not 

automatically guarantee access across surrounding private property; a legally valid easement must 

exist (MCA § 70-17-102). Courts require clear evidence of historical use, necessity at the time of 

severance, or satisfaction of prescriptive elements such as open and continuous use over the 

statutory period. 

These sections of the Montana Code Annotated are analyzed to determine whether existing 

easement doctrines adequately address access to landlocked public lands or whether clearer 

legislative direction may be needed. 

Trespass: MCA § 45-6-203 

Montana Code Annotated § 45-6-203 provides that a person commits criminal trespass by 

knowingly entering or remaining unlawfully upon the premises of another. The statute includes 

notice provisions and defines unlawful entry in relation to ownership and authorization. 
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This statute is central to the corner crossing debate because it defines the potential criminal 

liability associated with boundary traversal. Notably, it does not explicitly address vertical 

incursions or minimal airspace crossings. This omission creates interpretive uncertainty when 

applied to piecemeal ownership patterns. My analysis therefore considers whether corner crossing 

could satisfy the statutory elements of “entering or remaining unlawfully”, particularly when no 

surface contact occurs and when the entry may involve only minimal airspace. 

Spatial Ownership: MCA § 67-1-203 

Montana Code Annotated § 67-1-203 affirms that ownership of land extends upward into 

the space above it, subject to federal limitations. This statute reflects the traditional common law 

principles while acknowledging that modern airspace doctrine constrains the extent of private 

control. 

In the context of corner crossing, this provision raises an important question: does passing 

vertically through a boundary corner interfere with a landowner’s legally protected airspace? To 

answer that question, I am considering § 67-1-203 alongside the federal judicial precedent set by 

United States v. Causby that limits private ownership to the airspace “necessary for use and 

enjoyment of the land.” 

Federal Law 

Unlawful Inclosures Act of 1885(43 U.S.C. §§ 1061–1066) 

The Unlawful Inclosures Act of 1885 prohibits unlawful fencing or enclosure of federal 

public lands and reflects congressional intent to prevent private obstruction of the public domain. 
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Enacted during a period of widespread fencing of western rangelands, the Act reinforces the 

principle that public lands should remain open unless lawfully withdrawn. 

Although the Act does not explicitly authorize corner crossing, it provides important 

context. It signals a longstanding federal interest in preventing private parties from functionally 

enclosing public lands without legal authority. 

Case Opinions and Rulings 

United States v. Causby (1946) 

In United States v. Causby, 328 U.S. 256 (1946), the United States Supreme Court rejected 

the traditional “common law” notion that land ownership extends indefinitely upward. Instead, the 

Court held that private property rights extend only to the “immediate reaches” of airspace 

necessary for use and enjoyment of the land, while navigable airspace remains under federal 

control. 

This decision is particularly relevant to corner crossing because it limits the extent of 

protectable private airspace. The “immediate reaches” doctrine provides the constitutional 

framework for evaluating whether minimal airspace traversal at a parcel corner constitutes 

actionable trespass. 
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Iron Bar Holdings, LLC v. Cape (2023) 

In Iron Bar Holdings LLC v. Cape, 73 F.4th 1193 (10th Cir. 2023), the Tenth Circuit held 

that corner crossing without physical surface contact did not violate Wyoming’s criminal trespass 

statute. The court emphasized the absence of physical intrusion and declined to extend trespass 

liability to de minimis airspace crossings that caused no meaningful interference. 

Although the decision is not binding in Montana, it addresses closely analogous facts in a 

checkerboard landscape. Its reasoning provides a useful interpretive lens for evaluating how 

Montana courts might approach similar statutory language. The case is therefore considered as 

persuasive authority rather than controlling precedent. 

Montana Agency Stance 

Montana Fish, Wildlife & Parks 

Public communications issued by Montana Fish, Wildlife & Parks (FWP) in response to 

heightened regional attention surrounding corner crossing acknowledge that Montana law does not 

expressly authorize or prohibit the practice (Montana FWP, 2022). The agency has consistently 

characterized corner crossing as a matter governed by existing trespass and property statutes rather 

than by specific wildlife regulations. In doing so, FWP has emphasized that the legality of corner 

crossing remains unsettled under Montana law and ultimately subject to judicial interpretation or 

legislative clarification. 

Director Clark further underscored the agency’s limited role in resolving boundary 

disputes, explaining that FWP’s authority extends to enforcement of fish and wildlife laws, while 
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broader trespass or property-right conflicts fall within the purview of courts and county 

prosecutors. In public remarks, she indicated that FWP encourages land users to “respect private 

property and ask permission,” (FWP, 2025) reflecting the agency’s cautious approach in the 

absence of clear statutory direction. 

This administrative posture reflects a deliberate neutrality, as Montana FWP has neither 

endorsed corner crossing as a lawful access method nor declared it categorically unlawful. Instead, 

the agency has acknowledged legal uncertainty and advised individuals to recognize potential risk 

until Montana courts or the legislature provide clearer guidance. 

From a governance perspective, this position has practical consequences. Although agency 

statements do not carry the force of law, they shape enforcement culture, influence how game 

wardens exercise discretion in the field, and signal to the public that the issue remains legally 

unresolved. The absence of definitive administrative guidance reinforces the broader doctrinal 

ambiguity identified in the statutory analysis. 

Incorporating FWP’s public statements into this analysis highlights an important 

institutional reality; where statutory text is silent and judicial precedent absent, agencies may adopt 

cautious, advisory positions rather than assertive interpretations. As a result, the legal status of 

corner crossing in Montana remains defined not by explicit prohibition or authorization, but by 

interpretive uncertainty and institutional restraint. 
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State Programs 

Block Management 

One of the most established and widely recognized programs is the Block Management 

Program (MCA § 87-1-265), administered by Montana FWP. Created in 1985, the program 

compensates private landowners who voluntarily open their lands to public hunting access 

(FWP, 2021). Participating landowners must register their acreage annually and are eligible to 

receive a $1000 enrollment payment and up to $17 per hunter with maximum payment amount 

of $50,000. Other benefits of the Block Management Program are liability protection, and, in 

some cases, assistance with habitat improvements or infrastructure such as signage, fencing, and 

access roads (Montana Legislative Services Division, 2019). In return, the public is granted 

regulated access, often through sign-in procedures or reservation systems (FWP, 2021). 

Public Access Land Agreement 

Complementing Block Management is the Public Access Land Agreement (MCA § 87-1-

295), which allows FWP to enter into longer-term agreements with landowners to secure public 

access via parcels, roads, or trails (FWP, 2020). Unlike Block Management’s annual structure, 

these agreements can provide more durable access arrangements up to 10 years and are often tied 

to specific parcels or corridors that connect otherwise inaccessible public lands (Montana 

Legislative Services Division, 2019). Compensation is determined by values set by FWP and is 

not to exceed annual payment of $15,000 per agreement. (FWP, 2025) 
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Unlocking Public Lands Program 

The Unlocking Public Lands Program (MCA § 87-1-294) represents a more targeted effort to 

address landlocked parcels directly. This program prioritizes securing legal access to otherwise 

inaccessible state and federal lands by allowing the public to cross enrolled private property 

through voluntary agreements with landowners (FWP, 2020). In practice, these agreements are 

structured as annual contracts that define when, where, and how access is provided, ensuring that 

access routes are clearly designated and managed. 

Participation is limited to situations where no existing legal access is available, such as 

by public road, easement, adjacent public land, or permission from neighboring landowners, and 

parcels already enrolled in other access programs are ineligible (FWP, 2026). Importantly, the 

program does not grant recreational use of the private land itself, but only passage across it to 

reach public land. 

To incentivize enrollment, participating landowners receive a refundable state tax credit 

of $750 per accessible parcel, up to a maximum of $3,000 annually (FWP, 2026). Agreements 

must generally provide public access for a majority of the year, at least six months, while still 

allowing temporary closures under specific conditions such as fire risk or environmental hazards. 

Montana Public Land Access Network Grant Program 

The Montana Public Land Access Network Grant Program (MT-PLAN) represents a 

collaborative, incentive-based approach to improving access to landlocked or otherwise difficult-

to-reach public lands. Established under Montana law (MCA § 76-17-102), the program provides 
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grant funding to individuals, organizations, and agencies seeking to secure public access across 

private lands, most commonly through the acquisition of access easements (Montana Legislature, 

2025). Administered by the Montana Department of Natural Resources and Conservation 

(DNRC) in coordination with Montana FWP, the program is funded largely through voluntary 

public donations, emphasizing a cooperative, stakeholder-driven model rather than regulatory or 

enforcement-based solutions (DNRC, 2024). 

Eligibility is limited to projects that provide access to public lands that currently lack 

legal entry by public road, easement, or adjacent accessible public land. Proposed projects must 

demonstrate clear public benefit, and funding may be used to compensate landowners or secure 

and improve access routes; however, it cannot be used for litigation or to resolve disputed access 

claims (Montana Legislature, 2025; DNRC, 2024). Agreements are formalized through contracts 

with terms ranging from a minimum of three years to permanent easements, with most providing 

year-round access for lawful recreational use while restricting use on the private land itself to 

travel only. 

Strategic partnerships 

In addition to state-led programs, partnerships with conservation organizations have 

played a significant role in expanding access. Programs supported by the Land and Water 

Conservation Fund, along with collaborations involving groups such as the Rocky Mountain Elk 

Foundation and private technology companies like OnX, have facilitated the identification and 

acquisition of conservation easements and access corridors (U.S. Department of the Interior, 

2022; FWP, 2020). These partnerships often leverage multiple funding streams to complete 
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complex transactions that would be difficult for any single entity to accomplish alone (Western 

Governors’ Association, 2020). 

Case Study 

Green Diamond Resource Company 

Green Diamond Resource Company, based in Seattle, WA, is a family-owned forest 

products company that owns and manages approximately 2.2 million acres across nine states. 

The company specializes in sustainable forest management to produce timber products and other 

natural resources while also protecting ecosystems, improving wildlife habitat, and providing 

public access opportunities. 

The company’s access model involves the use of large-scale conservation easements that 

permanently secure public access across privately owned forestlands. These easements, often 

funded through partnerships with Montana FWP, the USFS Forest Legacy Program, and 

nonprofit conservation organizations, restrict subdivision and development while explicitly 

guaranteeing public recreational access (FWP, 2020; U.S. Department of the Interior, 2022). 

In addition to permanent easements, Green Diamond participates in Montana’s Block 

Management Program (MCA § 87-1-265), administered by Montana FWP. Through this 

program, the company provides regulated public hunting access across large portions of its 

291,000 acres, in exchange for compensation and liability protections (FWP, 2021). 

Green Diamond’s lands have also been incorporated into targeted access initiatives 

aligned with Montana’s Unlocking Public Lands Program (MCA § 87-1-294) and related 
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easement acquisition efforts. These initiatives prioritize high-impact access points where 

relatively small easements can provide legal entry to extensive areas of public land (FWP, 2020). 
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CHAPTER FOUR 

DISCUSSION 

Significance of Public Land Access in Montana 

The goal of my paper is to clarify the legal uncertainty surrounding public land access in 

Montana by systematically examining the statutes, case law, state programs, administrative 

guidance, and a representative case study that shapes how access disputes are interpreted. Public 

land access conflicts in the state often emerge from the intersection of historic land ownership 

patterns, private property rights, and evolving recreational demand. Montana law does not 

address all access scenarios directly, particularly in checkerboard landscapes. In this context, 

doctrinal legal analysis provides a structured approach for interpreting how existing legal 

frameworks apply to these disputes. By analyzing statutory provisions, constitutional principles, 

and agency guidance together, my focus is to illuminate where legal clarity exists and where 

ambiguity persists (MCA §§ 70-17-101–102; MCA § 45-6-203). 

A critical first step in the analysis is distinguishing between corner crossing and fully 

landlocked public lands, as each presents fundamentally different legal questions. Corner 

crossing disputes revolve around the interpretation of property boundaries and vertical airspace 

rights at shared survey corners, whereas landlocked parcels raise questions about the existence or 

creation of easements across private property. Separating these categories is essential because 

they require different legal analyses and policy solutions. This distinction frames the broader 
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access debate in Montana by demonstrating that not all inaccessible public lands arise from the 

same legal constraints. 

The analysis of Montana statutory law provides the foundation for understanding how 

property rights and access conflicts are currently governed. The easement provisions of the 

Montana Code Annotated establish the primary mechanisms through which legal access across 

private land can be created, making them central to resolving landlocked parcel disputes (MCA 

§§ 70-17-101–102). At the same time, Montana’s criminal trespass statute defines the boundaries 

of unlawful entry and therefore becomes the key legal standard applied in corner crossing 

conflicts (MCA § 45-6-203). Examining these statutes together highlights an important gap in 

the legal framework: while the law clearly outlines how easements can be created, it does not 

explicitly address whether minimal boundary crossings at survey corners constitute trespass. 

Identifying this statutory silence is essential to understanding why the issue remains contested 

and why courts or legislators may ultimately need to provide clarification. 

The review of airspace ownership principles further illustrates how traditional property 

doctrines interact with modern legal interpretations. Montana law recognizes that landownership 

extends upward into the airspace above the property, but this right is limited by federal 

constitutional doctrine and practical considerations regarding navigable airspace (MCA § 67-1-

203, 204). Evaluating these provisions alongside federal case law is important because corner 

crossing disputes often involve claims that even minimal passage through airspace constitutes 

trespass. The Supreme Court’s decision in United States v. Causby clarified that private 

ownership does not extend indefinitely upward but instead covers only the airspace necessary for 

the landowner’s reasonable use and enjoyment, i.e., the height of the tallest building or tree 
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owned (United States v. Causby, 328 U.S. 256, 1946). Incorporating this precedent helps frame 

the legal debate around whether brief passage through the immediate corner of a parcel 

meaningfully interferes with protected property rights. 

Federal law also provides historical and policy context for public land access conflicts in 

the west. The Unlawful Inclosures Act of 1885 was enacted to prevent private parties from 

fencing or otherwise obstructing federal public lands. Although the statute does not specifically 

address corner crossing, it reflects a longstanding congressional policy aimed at ensuring that 

public land remains accessible and is not effectively enclosed by surrounding private ownership. 

Analyzing this statute helps situate modern access disputes within a broader historical effort to 

prevent the privatization or functional isolation of the public domain. 

Because Montana courts have not ruled directly on corner crossing, this analysis also 

examines persuasive judicial precedent from similar cases in other jurisdictions. The Tenth 

Circuit’s decision in Iron Bar Holdings, LLC v. Cape addressed nearly identical facts in a 

checkerboard landscape and concluded that crossing a shared parcel corner without touching the 

private surface did not violate Wyoming’s criminal trespass statute (Iron Bar Holdings, LLC v. 

Cape, 73 F.4th 1193, 2023). While the decision is not binding in Montana, as we are in the Ninth 

Circuit, I believe its reasoning offers insight into how courts may interpret similar statutory 

language. Including persuasive precedent allows the analysis to evaluate potential legal 

interpretations while acknowledging the absence of controlling authority within the state. 

Finally, the review of Montana FWP administrative statements highlights how legal 

ambiguity affects governance and enforcement in practice. The agency has publicly 
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acknowledged that Montana law does not explicitly authorize or prohibit corner crossing and has 

therefore treated the issue as a matter of property law rather than wildlife regulation (Montana 

Fish, Wildlife & Parks, 2022). Director Christy Clark has emphasized that FWP’s role is limited 

to enforcing fish and wildlife laws and that broader property disputes may be reported; however, 

the decision ultimately falls to courts or prosecutors. This cautious administrative stance 

demonstrates how agencies respond when statutory guidance is unclear. 

Taken together, my analysis of the legal framework highlights why public land access 

conflicts in Montana remain unresolved. By examining statutory law, federal doctrine, judicial 

precedent, and agency guidance in an integrated framework, my study reveals that access 

disputes are not caused by a single legal deficiency but rather by the interaction of multiple legal 

systems that were not designed to address modern access pressures. Identifying these 

overlapping legal gaps is vital for informing future policy discussions and potential legislative 

solutions aimed at improving access to Montana’s public lands while respecting private property 

rights. 

Programs and Success 

Montana has developed a suite of public land access programs that attempt to balance 

private property rights with the public’s interest in accessing state and federal lands. These 

programs operate through a combination of voluntary incentives, contractual agreements, and 

targeted land acquisitions, collectively representing the state’s primary policy response to the 

challenges outlined in this analysis. While none fully resolve the issue of inaccessible public 

lands, several have produced measurable gains in access and provide important models for future 
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policy development (Montana Legislative Services Division, 2019; Montana Fish, Wildlife & 

Parks, 2021). 

Block Management 

The Block Management program has consistently provided access to millions of acres of 

private land annually and has become a cornerstone of Montana’s hunting access framework 

(FWP, 2021). Its effectiveness lies in aligning incentives: landowners retain control over their 

property while receiving compensation, and the public gains access without requiring permanent 

easements or litigation (Gentner & Tanaka, 2002; Haggerty & Travis, 2006). However, because 

participation is voluntary and subject to annual renewal, access is not guaranteed long-term, 

limiting its effectiveness as a permanent solution to landlocked parcels (Bastian et al., 2017). 

Public Access Land Agreement 

Public Access Land Agreements are particularly useful in strategically addressing access 

bottlenecks, where a relatively small easement can unlock large areas of public land (FWP, 

2020). Their flexibility allows them to be tailored to landowner concerns; however, they remain 

dependent on willing participants and available funding (Bastian et al., 2017). 

Unlocking Public Lands Program 

Exercised implementation suggests that targeted, cooperative agreements can, in fact, 

“unlock” substantial tracts of otherwise inaccessible public land, particularly within the 

fragmented checkerboard landscapes that define much of Montana (FWP, 2020). By leveraging 

mechanisms such as tax credits rather than direct compensation, the Unlocking Public Lands 
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Program demonstrates how relatively modest investments can yield significant gains in 

accessible acreage. In this sense, it functions not as a standalone solution, but as a strategically 

efficient complement to Montana’s broader access framework. 

Program reflection 

Despite the success of these programs, important limitations remain. Most access 

programs rely on voluntary participation, meaning that landowners who are unwilling to grant 

access can effectively maintain barriers to public lands (Bastian et al., 2017). Funding constraints 

further limit the scale and pace at which access can be expanded, particularly as land prices 

increase and ownership patterns shift toward larger corporate or absentee entities (Headwaters 

Economics, 2021). Additionally, many programs prioritize recreational access, especially 

hunting, while broader forms of public use, such as general recreation or conservation access, 

may receive less emphasis (FWP, 2021). 

Overall, I believe Montana’s access programs demonstrate that meaningful progress can 

be achieved through incentive-based and cooperative approaches. However, they also reinforce a 

central finding of this analysis: these programs are more effective at expanding access 

incrementally than at resolving the systemic legal and structural causes of “locked” public lands. 

These programs provide critical tools and notable successes; however, they are partial solutions 

within a broader and still-evolving access framework (Western Governors’ Association, 2020; 

McGinley, 2022). 



 
 

 

 

 

   

 

  

  

 

   

 

  

  

 

  

  

 

 

 

 

28 

Potential for Statutory Corner Easements 

A more targeted policy option is the creation of narrowly defined statutory “corner 

easements” at survey points where public and private parcels meet. Rather than relying on 

judicial interpretation or voluntary agreements, the Legislature could amend Montana law (MCA 

§§ 70-17-101–102; MCA § 45-6-203) to explicitly allow limited, non-intrusive passage at shared 

survey corners. This would formalize a legal right of way for corner crossing, provided there is 

no surface contact and no meaningful interference with private land use. In doing so, the State 

would align statutory law with existing airspace principles recognized in United States v. Causby 

and the de minimis reasoning in Iron Bar Holdings LLC v. Cape. 

The primary benefit of this approach is clarity. A uniform rule would reduce conflict, 

provide guidance for enforcement, and prevent public lands from being effectively inaccessible 

due to survey geometry alone. Because the easement would be extremely limited in scope and 

size, it would preserve underlying ownership rights while creating a functional access solution. 

However, imposed easements, no matter the size, raise potential concerns regarding 

property rights and takings, requiring careful statutory design and likely the inclusion of liability 

protections and use limitations. As a result, corner easements are best understood as a 

complementary measure within the broader strategies identified in this paper: resolving legal 

ambiguity in checkerboard landscapes while, at the same time, using programmatic tools, such as 

easement acquisition and access agreements, to fully access landlocked parcels. 
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Case Study: Green Diamond Resource Company 

Green Diamond Resource Company’s landholdings in northwest Montana provide an 

example of how large, privately held landscapes can be integrated into broader public land 

access strategies through a combination of easements, incentive-based programs, and cooperative 

governance frameworks. Rather than relying solely on statutory reform, the company’s approach 

demonstrates how access challenges associated with intermingled ownership patterns may be 

addressed through negotiated, programmatic solutions that operate within existing legal 

structures (Gosnell et al., 2019; Western Governors’ Association, 2020). This model directly 

addresses the absence of legally recognized access routes across private lands surrounding public 

parcels, by strategically encumbering key tracts with enforceable access provisions. These 

easements can effectively “unlock” adjacent public lands, particularly in checkerboard 

landscapes where a single corridor may open access to extensive areas of otherwise inaccessible 

acreage (Gosnell et al., 2019). 

At the same time, the company’s participation in Montana’s Block Management Program 

(Figure 4) reflects a complementary, more flexible mechanism for expanding access without 

imposing permanent encumbrance on working lands. Within the context of industrial timber 

harvest, this approach allows Green Diamond to maintain operational control while contributing 

to broader statewide access objectives. However, consistent with the limitations identified 

throughout this paper, the voluntary and annually renewable nature of Block Management 

constrains its ability to resolve long-term access issues tied to landlocked public parcels (Bastian 

et al., 2017). It is in this context that the company’s willingness to engage in more durable 

easement agreements becomes particularly significant, underscoring the critical role private 
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landowners can play in addressing structural access barriers, especially in regions like northwest 

Montana, where large, contiguous timber holdings often control access to adjacent federal and 

state lands. 

Importantly, these access efforts are coordinated within a broader framework of 

conservation-oriented land management, including habitat conservation planning and sustainable 

forestry practices. While not access programs in themselves, these measures reinforce the 

compatibility of increased public use with long-term resource stewardship by ensuring that 

expanded access does not come at the expense of ecological integrity (U.S. Forest Service, 

2021). 

Accordingly, Green Diamond Resource Company’s land management model is best 

understood as a complementary approach to the statutory and judicial frameworks examined in 

this paper. By integrating conservation easements, Block Management participation, and targeted 

access initiatives, the company demonstrates how private lands can be incorporated into a 

broader access network in a manner that is both practical and scalable. However, the 

effectiveness of these efforts ultimately depends on their integration with clearer legal standards 

and sustained policy support, suggesting that meaningful, long-term resolution of access 

challenges in Montana will likely require a combination of continued programmatic innovation 

and legislative clarification (Western Governors’ Association, 2020; McGinley, 2022). 
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Figure 4. Green Diamond Resource Company map of Block Management Area (green) in Northwest Montana 
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CHAPTER FIVE 

CONCLUSION 

No single legal reform or access program is sufficient to resolve Montana’s public land 

access challenges; rather, the most viable path forward lies in a coordinated approach that 

combines targeted statutory clarification/alteration with expanded, well-funded programmatic 

tools. At the legal level, the Legislature could reduce persistent ambiguity by explicitly 

addressing corner crossing within Montana’s trespass framework, clarifying whether de minimis, 

non-surface incursions constitute unlawful entry under MCA § 45-6-203 and how airspace rights 

under MCA § 67-1-203 apply in checkerboard landscapes. Providing clear statutory guidance, 

potentially informed by the reasoning in Iron Bar Holdings, LLC v. Cape and the federal 

limitations articulated in United States v. Causby would reduce uncertainty for landowners, 

recreationists, and enforcement agencies while directly addressing the knowledge gap identified 

in this paper regarding inconsistent interpretation of access laws. At the same time, doctrinal 

clarity alone is unlikely to unlock the large number of fully landlocked parcels that require 

affirmative access rights. For these cases, Montana’s existing programmatic tools, particularly 

the Unlocking Public Lands Program (MCA § 87-1-294), Public Access Land Agreements 

(MCA § 87-1-295), and strategic easement acquisitions supported by Habitat Montana and 

federal partners represent effective mechanisms for creating durable, legally recognized access 

routes. The success of the Block Management Program (MCA § 87-1-265) and collaborative 

models such as those employed by Green Diamond Resource Company further illustrate how 

incentive-based approaches can expand access while maintaining landowner cooperation, even if 

they do not provide permanent solutions on their own. 
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Accordingly, the most viable strategy for Montana is a hybrid model in which clear 

statutory reform resolves legal ambiguities, particularly surrounding corner crossing—while 

sustained investment in easement acquisition, access agreements, and incentive-based programs 

incrementally secures on-the-ground access to landlocked parcels. This combined approach 

directly addresses the central question of this paper by recognizing that strengthening the 

public’s right to access is not solely a matter of expanding legal doctrine or scaling existing 

programs, but of aligning both systems to work in concert. By pairing legal certainty with 

practical access mechanisms, Montana can move beyond piecemeal solutions toward a more 

coherent and durable framework that improves access, reduces conflict, and better fulfills the 

public trust responsibilities associated with its extensive public lands. 
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