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ABSTRACT 

 

 

Since the overturn of Roe v. Wade, the criminalization of pregnant women is on the rise, 

affecting not only those seeking abortion but all women navigating their reproductive rights. The 

decision in Dobbs v. Jackson Women’s Health Organization, while framed in secular terms 

through originalism, has enabled a surge of religiously influenced legislation at the state level. 

This thesis examines the relationship between government and religion by revealing patterns 

between 17th-century colonial religious government and contemporary legislation following 

Dobbs. Through rhetorical analysis of foundational 17th-century texts and a historical 

examination of the colonial culture of the Massachusetts Bay Colony, this project identifies 

parallels between the religious governing that predated the Establishment Clause and modern 

legislative moves to regulate reproductive rights. To understand these patterns, this study uses a 

theoretical framework referred to as the pastoral panopticon, combining the concepts of Michel 

Foucault’s theories of the panopticon and pastorate to create an overarching tool for dissecting 

the mechanisms of religious surveillance in government and its effects. The analysis identifies 

that religiously motivated legislation persists regardless of the constitutional protection of the 

separation of church and state. By dissecting the motivation surrounding Dobbs and the resulting 

surge in state-level legislative developments, this thesis argues that Roe v. Wade functioned as an 

extension of the Establishment Clause, and its removal created space for renewed efforts of 

religious influence in government. In increasing religious influence, a recreation of the social 

control of the 1630’s makes it possible for contemporary women to face the same religious 

scrutiny as their 17th-century counterparts, regardless of the centuries passed.  
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INTRODUCTION 
 
 

In 1637, Massachusetts Bay colonist Mary Dyer went into preterm labor. After hours of 

agony and fear, she gave birth to a stillborn baby with severe deformities. At the time, a stillbirth 

was not simply a personal tragedy but a cause for investigation. Knowing that, her good friend 

Anne Hutchinson attempted to hide the baby, burying the remains in the woods and swearing the 

other midwives to secrecy. When Dyer was found out months later, through idle gossip 

overheard by the wrong person, Governor John Winthrop forced the infant corpse to be exhumed 

and investigated. The public and aggressive display was intended to villainize Dyer, who was 

considered questionable in faith because of her relationship with Hutchinson, a devout woman 

who talked too openly about her biblical interpretations. Winthrop designated her stillborn child 

as the work of the devil and considered her inability to carry a living child to term a punishment 

for her lack of faith and a reflection of her shortcomings as a woman of God. She became 

famous for her crime and was marked for life. Mary Dyer was one of the first colonists, and her 

experience seems archaic today. As contemporary citizens, we would like to believe the 

treatment she experienced would be shocking to a modern audience. We might be wrong.  

In 2023, Ohio resident Brittany Watts went into preterm labor. She was discharged from 

the hospital with no medical treatment; the hospital delayed aid because new legislation left them 

afraid of the legal ramifications of assisting her nearly viable, but doomed, pregnancy. Watts 

miscarried alone at home. As in 1637, the stillbirth was not simply a personal tragedy but a cause 

for investigation. Her bathroom morphed into a makeshift birthing suite, and then a crime scene 

as her toilet was completely removed from the home, and the fetus’s body exhumed. Watts was 

charged with felony Abuse of a Corpse because of the tragedy, a decision made on the 

theological technicality of fetal personhood. Watts became national news, her trauma televised 
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and written about in every major news outlet. She became a figure for women to stand behind as 

they grappled with their own fragility, a signifier that all women risked investigation after Dobbs 

v. Jackson overturned Roe v. Wade, even if they did not seek abortions. Her loss will mark her 

for the rest of her life.  

Suddenly, what seems like an archaic reaction to a woman’s loss in the 17th century 

applies to women's experiences today. Though nearly four centuries passed between Dyer and 

Watts, the similarities are unsettling. Miscarriage has not always been a cause for investigation 

or an event resulting in criminalization. We believe we have evolved, but in recent years 

reproductive prosecution resurfaces, because of the reversal of Roe v Wade. What circumstances 

must come to pass for history to repeat itself in such stark and specific ways? To understand this 

regression, we must look at the governing structures and cultural influences that interplay. The 

mechanisms of power must be analyzed, the who and how of government, the themes that persist 

over centuries. Specifically, we must look at religious power. Religion centered life during 

America’s formation, the very colonies formed to achieve religious freedom. Theological stigma 

surrounded Hutchinson, Dyer, and their pregnancies, accusations flying of devilry and 

witchcraft. Similarly, religious influence today, though less overt, remains a fundamental reason 

why women’s reproductive rights continue to be a contentious and controlled space. 

The goal of this research is to analyze how religion interacts with government in both 

17th-century colonies and 21st-century states to reveal the cyclical harm that religious control of 

government inflicts on women in the United States. Specifically, I will unveil patterns through 

analysis of the original intention behind the separation of church and state, how religious liberty 

is weaponized today in the name of originalism, and how wielding an enforced and uniform 

religion in secular spaces harms all, particularly women. 
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Religious influence and the resulting legislation need to be scrutinized because it impacts 

all Americans. It may seem unnecessary to delve into the Massachusetts Bay Colony to make 

conclusions about today’s government but given the recent influx of originalist ideology in the 

Supreme Court and the role that tradition played in the overturning of Roe; the past is now 

almost more important than the present. This is especially true when considering that the 

traditional values spoken about to the public are misconstrued. As will be covered later, where 

religious liberty originally meant abstaining from supporting one denomination over others for 

the better of religion and government, today’s religious liberty seemingly revolves around one 

set of moral standards without consideration for the rest of the country. To unlock the motives 

and intentions behind current legislative moves, one must compare today’s decisions with those 

of yesterday.  

 This paper will primarily focus on recent legislation surrounding the Dobbs decision. In 

overturning Roe v Wade, the Supreme Court relied on originalism, arguing the decision corrected 

a previous “mistake” as abortion supposedly never deserved constitutional protection. Justice 

Samuel Alito and the rest of the majority agreed that abortion contrasts starkly with the 

traditional values that the Founding Fathers intended for this country. Left unsaid by the term 

“traditional” is religious, as past constitutional authors’ intent reflected the highly theological 

foundations of the United States. To contextualize originalistic intent, one must analyze the 

function of religion in government as it accompanied the creation of the Constitution.  

The modern interpretation of “the separation of church and state” has evolved from its 

original intention as time passes and cultural values shift. Given the emphasis that the Supreme 

Court currently places on originalism, the distance between the meaning then and now creates 

complications. Originalism focuses on the preservation of traditional values that align with the 
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intention of the authors of the Constitution; those who use originalism must understand and make 

decisions based on original intention. Decisions today, though supposedly aligned with the 

Constitution, are actually encapsulating the governing styles and traditions that predated and 

necessitated the Constitution, particularly the Establishment Clause. This claim of originalism is 

what brings us to the 17th-century colonies. As Protestants flooded into the Massachusetts Bay, 

they brought with them a religious government that mirrored the very government they had just 

escaped. Figures like Roger Williams arrived and challenged the English system, arguing that a 

religious government is counterproductive. Williams created the wall of separation with the 

intent of protecting religion and stating that the enforcement of a uniform religion leads to the 

degradation of both religion and government.  

 When the religion in question historically categorizes women as lesser-than, a religious 

government puts women at risk. Many denominations deny women access to positions of power 

within their congregations and households. When women try to exceed the expectations of their 

gender, they are ostracized. The case of Anne Hutchinson shows this binary: a devout woman 

who loved her church more than anything but faced excommunication and banishment because 

of her devotion. Dyer was cast as a villain after the loss of her pregnancy, her “sinfulness… self-

evident in the ‘monster’ birth” (Winsser 22). Though women today have much more autonomy 

than they used to within their denominations, they still do not have autonomy equal to men. With 

regard specifically to reproductive rights, the experiences of women like Mary Dyer paint a 

picture of how a personal tragedy morphs into a cause for religious dissection. Her faith was 

questioned because her pregnancy did not have the desired outcome. Women today face an 

extension of that judgment. It might seem that women are not so constrained today, but the 

stigma around miscarriage persists, with women feeling shame and unworthiness following the 
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loss of their pregnancies. One step further, because of fetal-personhood laws, many women now 

face criminalization today for loss of pregnancy, just as they did in the 17th century. While these 

laws appear secular on the surface, even limited research reveals how the legislation that leaves 

women at risk is religiously motivated.  

 New legislation following Dobbs is creating a dangerous space where, in some places, 

women have less freedom than in the 1630s. Women today are allowed to wear pants, own credit 

cards, and divorce without losing their children, but they are also watched much more closely 

than colonial women. Surveillance in the 17th century revolved around physical informants or 

the written word. The birthing suite was free of the male gaze, a space where women could 

behave however they needed to help each other without the interjection of male power. Today, as 

Anya E. R. Prince writes for Boston College Law Review, “reproductive health surveillance is 

omnipresent, expansive, and extremely problematic,” as every space from hospital rooms to 

bathroom stalls are watched through technology (1078). The same power dynamic that stifled 

women in the past is capable of stomping women in the present, especially when combined with 

religious influence that also works against women. Altogether, the project to follow will work to 

synthesize women’s experiences of the past with events of the present, revealing how religious 

influence, Supreme Court motive, and surveillance on women work together to create the perfect 

storm.   
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Framework 

 
 

To study the complicated patterns of religion within government, I use a theoretical lens 

that I have dubbed the pastoral panopticon. This is a Foucauldian framework created out of two 

separate concepts, “the pastorate” from lectures within Religion and Culture, and “the 

panopticon” as discussed in Discipline and Punish. The pastoral panopticon spotlights the use of 

physical and spiritual surveillance to observe and control citizens. Foucault’s concepts work well 

with the continuity of this project over such a great span of time because he does not accept that 

there is a grand distinction between history and modernity. Foucault refuses to believe that 

modernity “moved beyond some dark age” and has been liberated from a religious past. This 

suspicion makes his perspective particularly applicable to the subject at hand (Bernauer 558). 

Combining the pastorate and the panopticon reveals the relationship between history and 

modernity relating to American women’s rights and the separation of church and state.  

The panopticon, conceived by Bentham and discussed by Foucault in Discipline and 

Punish, is a prison design that uniquely allows guards to keep watch on inmates while remaining 

out of sight. Because of the inability to tell when guards were watching, inmates constantly 

altered their behavior toward conformance. Foucault moves past the prison scene, describing 

how surveillance functions in a model like a plague-stricken village, an analogy for how the 

panopticon functions outside of the walls of a physical prison. The observation, structure, 

hierarchy, and removal of contagion within the plague village represent the early colonial 

panopticon well, with stark similarities between Winthrop’s “city on a hill” and Foucault’s 

“utopia of a perfectly governed city” (Discipline 198). The beauty of Foucault’s panopticon, 

though, is that it expands and adapts with time. It is not just a “dream building” but “a figure of 

political technology” (Discipline 205). It leaves behind the prison and village and emerges in the 
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21st century through technology. We function in a constant state of observation through social 

media, the internet, data extracted from apps, etc. Because of our awareness of being watched, 

we present ourselves very particularly online, for example. Surveillance is a necessary function 

of organized society, and the panopticon reveals the impact of the intense and constant scrutiny.  

Pastoral power, in this framework, transmits religious influence. In a lecture given at 

Stanford University, Foucault outlined pastoral power and how it combined with the state to 

showcase how the themes of the pastorate became important “in Christian thought and 

institutions later on” (Religion 136). The pastorate form was created out of Christian institutions 

that evolved over centuries, influencing everything from prisons to schools to governments. The 

backbone of the pastorate is the shepherd-flock relationship. The shepherd figure is those who 

speak for God, like kings, farmers, or priests, presiding over a flock. The structure was created 

by the Hebrews but was renovated over time by Christians to hold different values. In original 

contexts, the flock is fed, clothed, and led. The Christian adaptation is more intimate. The 

shepherd keeps constant watch, aware of each sheep’s actions, both their public and private sins. 

The flock must fully submit to his will completely or risk being lost forever. Examination and 

guidance of the conscience are tenets of the pastorate, both functioning as surveillance 

mechanisms that extend into the mind.  

These two separate concepts function well together because surveillance is the backbone 

of both. The panopticon focused on physical surveillance for control, the analysis of behavior as 

a result of constant observation. The pastorate emphasizes physical and public sin, but also the 

actions and motives that are invisible, the ones that take place in the mind. To guarantee success, 

both rely on intimate control through observation. The two together create a fuller range of 

surveillance, one that requires physical and mental submission. Vital for this project, when the 
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pastorate and panopticon are combined, they provide the ideal lens for understanding how 

religious government requires intimate control to achieve salvation for the flock.   

 

Chapter Overview 
 
 

This thesis is comprised of three main chapters. The first delves into colonial American 

life before the Constitution was written, following how early Protestant settlers created cultural 

and structural influences of government that still linger today. The chapter follows the life and 

legacy of two powerful men in the 17th century. John Winthrop, the first governor of 

Massachusetts and leader of the first protestant migration, was instrumental in the creation of 

government and passionate about merging government and religion. He respected the theological 

government of England but desired a revamped version that aligned with Protestant ideals, 

setting his citizens up for what he considered the most efficient route to eternal salvation. This 

chapter rhetorically studies his famous sermon “A Modell of Christian Charity,” highlighting 

how the original intent behind the first colonies was to create a government that required and 

supported a unified religion.  

The first chapter also follows Roger Williams, an early settler, well respected and 

wealthy, who quickly formed a reputation as a rebel because of his strong opinions regarding 

how religion should be wielded by the government. Rather blasphemously, he believed that the 

government should not support one religion over another because God’s will was not to be 

sullied by the likes of average men. He also believed, as I point out in a rhetorical analysis of the 

preface to his book The Bloudy Tenent, that to enforce a uniform religion and police the minds of 

men lead directly to violence. Through Williams’s experiences under Winthrop’s rule, the 

general constraints of a religious government are revealed. In contrast, Williams’s life after 
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banishment displays what government could look like if religion remained separate, through his 

creation of Providence.  

The second chapter remains in the 17th century, but thrusts women to the forefront. By 

existing in the same spaces as Williams and Winthrop, Anne Hutchinson brings into focus the 

specific ways that theological governments harm women. She lived in the same circumstances as 

Williams but was treated very differently for her less egregious crimes. Williams wanted to 

dismantle the entire relationship between church and state; Hutchinson wanted the right to 

interpret the bible. Her transgressive desire to lead a congregation, her outspokenness about 

biblical interpretation, and her consequent criminalization and banishment show how religious 

government forces women to inhabit small spaces with little autonomy. Hutchinson’s case also 

highlights how her culture’s short selling of women gave her space to navigate the gender binary 

in intricate ways. Because she was the first woman to cross certain societal lines, there were 

holes in the law that she could hide in. Unlike in the cases of women today, there were blank 

pages in the rulebook that gave Hutchinson a fighting chance at redemption. Her actions in court 

proved influential as she showed that women were capable of breaking the rules as citizens and 

congregants, where before they were not perceived as a threat. Through her companion, Mary 

Dyer, the reproductive element of religious oppression shines through. Dyer’s traumatic 

miscarriage led to notoriety as a possible heretic, and her story holds strong similarities to the 

criminalization of women that they are facing today with the overturning of Roe v Wade. Mary 

Dyer’s case is integral to the research to follow, and her story is worth being told in a tone of 

understanding rather than blame.  

The third chapter jumps to the present, discussing how religion interferes with 21st-

century governing. The early colonies were blatant in their religious foundations, whereas now, 
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with the First Amendment, religious motives have to hide under a secular cloak. This chapter’s 

task is to rip off that cloak, revealing the personal religious motives of the Supreme Court 

justices who overturned Roe v Wade. Unveiling the motives underlying a claim to religious 

liberty shows how the overturning of Roe v Wade functions as an oppressive religious move 

organized to create a uniform theology throughout the nation. Chapter 3 digs into the processes 

behind Supreme Court decisions and takes time to examine the motivations of the current 

justices. Specifically, this chapter dissects a speech by Supreme Court Justice Samuel Alito as he 

presented on religious liberty just a few weeks after his majority opinion overturned Roe v Wade. 

This chapter also delves into legislation in action because of the overturning and hypothetical 

harm that might come from the decision. Examining the motivation behind Dobbs, the secular 

appearance of originalism, and the impact of the decision paints a full picture of the slippery 

slope of religious influence.  

In my conclusion to the thesis, hypotheticals become stark realities, real situations where 

women are compromised due to religious influence and strict surveillance. The final pages of the 

project tell the story of a woman whose tragedy mirrors that of Mary Dyer. They also show an 

instance of how modern-day technology functions as a panoptic watchtower, surveilling a 

woman’s Facebook messages and leading to her arrest for breaching her state’s abortion laws. 

The conclusion notes a body of religious women who are impacted by the Dobbs decision, 

demonstrating that the claimed intent of saving religious liberty is contradictory and harms 

women of faith. New legislation regarding embryo personhood reveals the continuing impact of 

Dobbs and will emphasize the necessary increase in awareness to prevent the pastoral panopticon 

from reaching any further. Altogether, this examination of religious surveillance unveils the 

uncanny pattern of history repeating itself with women repeatedly mistreated by a churched state.  
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THE HILL AND THE WILDERNESS 
 
 

The 2022 landmark Supreme Court case Dobbs V Jackson Women’s Health Organization 

changed the entire trajectory of women’s reproductive rights, revoking the constitutional 

protection of abortion. The Supreme Court found that “the right to abortion is not deeply rooted 

in the Nation’s history and tradition” (Dobbs v. Jackson). The decision primarily relied on 

originalism, a theory that considers the objective and fixed meanings of the Constitution. In the 

United States government, the Constitution reigns supreme, its pages creating a framework to 

unify the country, protect individual liberties, and seek justice. The current Supreme Court, 

interpreting constitutional values to shape legislation, largely supports originalism, relying on the 

traditional values embedded within the Constitution. Though the use of this method appears 

secular, the traditions safeguarded by originalism are steeped in religious influence. 

 To see this in action, one need only look to Dobbs. Justice Samuel Alito authored the 

majority opinion, believing the constitutional protection of abortion was a mistake at its 

inception. Alito champions religious liberty and has connected his work with Dobbs to his 

protection of the concept, a tradition he deems worth preserving.  His interpretation of religious 

liberty, an idea protected by the Establishment Clause and the separation of church and state, 

differs greatly from the original intention. The Establishment Clause spawned from a desire to 

protect all religion, to prevent the erosion of religion at the hands of manmade government. 

Where originalism is Alito’s claim, the reality of his work aligns with religious influence that 

predates the First Amendment, the enforced religious uniformity carried over from England, 

which harmed anyone outside of that specific belief system. The fallout of Dobbs reveals the 

danger of misinterpreting traditional values to interfere with the lives of modern US citizens. 
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Blurring of the Establishment Clause to make decisions like Dobbs forces behaviors from early 

colonialism to reawaken, and leaves women susceptible to the violence inflicted centuries before.  

 To understand the space between the original intention of the separation of church and 

state, and its modern interpretation, the Massachusetts Bay Colony is a valuable resource to 

analyze, as its few but famous citizens play an instrumental role in the creation of the United 

States. Under the guidance of John Winthrop, the government of the Bay Colony integrated a 

religion that was all-encompassing and heavily surveilled. The citizens fell under strict 

observation in the name of God, and sought salvation through enforced uniformity and 

obedience. Studying those who did not bend to the watchful eye of the religious government, like 

Roger Williams and Anne Hutchinson, and their subsequent punishment, reinforces the need for 

a firm separation between civic and religious structure.  

 To demonstrate the value of these 17th-century colonial events in understanding the 

difficulties and contradictions of the Dobbs ruling and its implications for the future of church-

state separation, this chapter outlines the religious government structure that necessitated the 

separation of church and state, revealing the limiting and unforgiving nature of a government 

that enforces a single set of morals. This chapter analyzes John Winthrop and his leadership 

framework through his famous sermon “A Model of Christian Charity” delivered to the colonists 

as they left England. After painting the picture of 17th-century theological government, the focus 

shifts to Roger Williams, the creator of the rebellious early conception of the Establishment 

Clause, as he disrupts Governor John Winthrop’s “City on the Hill.” This chapter follows 

Williams to his eventual banishment and his creation of Providence, a settlement free from 

enforced religion. Through Williams’s The Bloudy Tenent, the bones of the separation of church 

and state are laid, the argument reinforcing why religiously motivated decisions like Dobbs are 
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oppressive. This chapter uses a theoretical framework derived from Foucault’s work with the 

pastoral and panopticon, examining Winthrop’s organized power and Williams’ disruptive 

influence through a lens of religious surveillance. The first step in analyzing those who went 

against the status quo is to examine the active power structures that necessitate such rebellion.  

In the summer of 1630, hundreds of Protestants migrated to the east coast of modern-day 

North America, founding the Massachusetts Bay Colony as a homestead away from religious 

persecution. At the head of this new settlement sat John Winthrop, a prominent figure in the 

founding of America. Winthrop assumed a position of power spanning years during its initial 

formation but is often referred to as the “Forgotten Founding Father” (Holland 4). The first 

governor of Massachusetts and leader of the first major migration of Puritans in 1630, he is 

undeniably one of the core influences on the creation of New England culture. A particular friend 

and enemy of Roger Williams, the eventual founder of Rhode Island, his dedication to faith in 

government overshadowed all other goals. As John M. Berry writes in Roger Williams and the 

Creation of the American Soul, obedience to God was one of the most important principles that 

Winthrop enforced, and “that obedience meant conforming to God’s laws, and those laws began 

with the Ten Commandments” (151). Winthrop’s vision for his new community required a 

people united under a strong faith and unfailing dedication to God. His method of ensuring 

dedication relied on religious surveillance.  

 

The Pastoral Panopticon 
 
 

 Examining the function of power in early colonies and in modern culture requires a 

theoretical framework that navigates both spiritual and secular control through observation. 

Analysis of religious surveillance also necessitates an adaptability that spans centuries, enduring 

evolutions of culture and technology. Foucault’s work is capable of this analysis, given his 
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understanding that then and now cannot be severed, and the religious influence of the past is still 

in effect today. Foucault’s theories dissect surveillance and religious power through his work 

with the panopticon and the pastorate. A combination of the two lenses creates an all-

encompassing framework that reveals patterns between four centuries of religious surveillance.  

 The Panopticon, as Foucault discusses in Discipline and Punish, was created by Bentham 

to be a cost-effective prison design. It would be an annular building with walls of transparent 

cells, the inmates visible to prison staff at all times, but unable to see each other. There was a risk 

in inmate allyship, so fraternizing between cells was made impossible. A special watchtower 

loomed in the center of the prison with windows facing every direction, crafted specifically so 

one could look out over the cells without notice. Inmates knew they could be watched but could 

not see by whom or when. The ingeniousness behind the panopticon lies in its structure’s ability 

to “induce in the inmate a state of conscious and permanent visibility that assures the automatic 

functioning of power” (Foucault 201). Those contained within the walls of the prison alter their 

behavior constantly because of the ever-present risk of punishment. The panopticon produced 

docility and proved cost-effective, requiring less staff to maintain order; inmates maintained the 

order themselves.  

This structure is reflective of 1630’s New England. This is not to say that those who 

migrated to the Massachusetts Bay were inmates in a prison. Or at the very least, not the 

traditional heavy prison with bars and chains. Berthum’s Panopticon was a metaphor for 

Foucault, one representing the surveillance that exists in everyday life as a function of power 

within government, stretching over time and evolving as the constant companion of society. 

Surveillance exists in every community, so normalized that one barely notices the small tasks 

they complete daily to comply with observation, like tax forms, clocking in for work, or allowing 
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cookies on websites. The subconscious adaptations in everyday behavior mirror the behaviors of 

the inmates. One is aware of the consequences, so one submits to surveillance to avoid trouble. 

New England provides a valuable case for analysis, as it is rare to see the formation of a new 

society that openly acknowledges and agrees to being analyzed by the world. Where modern-day 

surveillance is more passive, hiding behind terms and conditions, the citizens of the 

Massachusetts Bay colony consent to religious observation before setting foot on their ships and 

continually consent to stay in God’s good graces. Williams refused to consent, a flaw in the 

system.  

The important distinction to make between the Bentham Panopticon and the panopticon 

within the colonies is that the surveillance under Winthrop’s control was almost entirely 

grounded in the godliness of his people and their journey to salvation. Foucault’s lectures on the 

pastorate help explain the role of religion in cultural surveillance. In two lectures delivered at 

Stanford University titled “Omnes et singulatim: Towards a Criticism of Political Reason,” 

Foucault outlines the origin of the “pastoral modality of power,” describing how pastorship came 

to combine with the state (136). The Hebrews initially developed the idea of God as the people’s 

shepherd, but the themes of pastoral power bled into Christian thought and, by extension, into 

Christian institutions and governments. Foucault describes the main themes of the pastorate in 

his lectures, but the third theme particularly relates to Winthrop’s leadership, as “the shepherd’s 

role is to ensure the salvation of his flock” (Religion 137). Salvation of the flock relied on three 

kindnesses: constant, individualized, and final. Constant kindness provides for physical needs 

like food and water. Individualized kindness requires the shepherd's awareness of each sheep and 

their distinct requirements. Final kindness relates to the flock’s final destination. The shepherd 

must have a target for their flock; they must be led to greener pastures, to salvation. The Bay 
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Puritans believed the role of spiritual shepherding belonged to their Governor because their 

government relied on the church doctrine. Those who rose to power inherited permission to 

interpret God’s will, making Winthrop’s job getting people to the afterlife and thwarting any 

plots standing in the way of that final kindness.  

 While Foucault himself did not discuss it, observation in the pastorate and the panopticon 

operate in similar ways. In the panopticon, a citizen is constantly scrutinized by a higher power, 

the guard in the tower, the magistrate, the governor. Similarly, the pastorate creates an 

environment where those living in faith are perpetually watched by their God. Because of the 

shepherd metaphor and the power passed down to men deemed qualified to teach the word of 

god, the flock was suspended in observation, susceptible to punishment. However, the awareness 

in the pastorate is more intimate than the panopticon. In the panopticon, one is physically 

watched, but the pastorate reaches further, the shepherd knowing not just what each sheep 

physically does, but also “what goes on in the soul of each one”, the secret sins that obstruct 

them from reaching sainthood, invisible on the surface (Religion 143).  

Connecting the behavioral observation of the panopticon with the internal, faith-based 

observation of the pastoral creates a tool for understanding both 17th-century and current society. 

For the Bay, using the pastoral panopticon model to analyze the small, contained, newly 

established community enables a level of observation deeper than either theory can do alone, as 

the religious government infringes on a person’s mind and body. With pastoral power, the 

shepherd does not simply view the surface-level needs of the flock, nor does he only see the 

actions of the sheep visible to the naked eye. Pastoral power, when used in Christian thinking, 

relies on keeping watch of the internal mechanisms that make the sheep function as individuals. 

Pastorship relied on the practices of self-examination and guidance of conscience (Religion 143). 
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Conscience guidance demands that one is led every second of their life, not just when facing 

hardship, as “being guided was a state, and you were fatally lost if you tried to escape it” (143). 

Self-examination is more closely associated with the idea of keeping watch on each member of 

the flock. Self-examination forces one to “open up entirely to its director—to unveil to him the 

depths of the soul”, a practice that the Massachusetts Bay relied on for checking rebellion and 

removing those who refused to conform their minds (143).  

Foucault believed that pastoral power was a precursor to modern government, taking 

those initial formulations of observing and caring for the internal needs of the flock and evolving 

them to fit into the modern-day surveillance that we have become accustomed to. Through the 

17th-century colonies, a less diluted portrayal of this pastoral power shines through the small 

community before the separation of church and state became an enforced constitutional practice. 

The pastoral panopticon creates a lens to view the integrated operations of church and state in a 

society. In the case of Roger Williams, using the pastoral panopticon to analyze religious 

surveillance also shows how religious government fails when met with opposition.  

 

A Model of Christian Charity  
 
 

 As Puritans prepared to set off across the Atlantic, Winthrop, already assigned governor 

of Massachusetts Bay, proved his abilities as a rhetorician and leader by delivering a sermon to 

his fellow travelers. His speech shows clear marks of a man who desires an important, one-of-a-

kind society, but refuses a complete severance from England’s religious governing model. This 

sermon is the blueprint for early American culture, outlining religious surveillance permeating 

the Massachusetts Bay colony and foreshadowing how religious influence still lives on in 

modern culture as originalism preserves the 17th-century values Winthrop exemplifies.  

Winthrop’s opposition to English society was not its inclusion of faith in government, but its 
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dismissal of Puritanism. Winthrop desired a mimicry of his homeland, but with his own religious 

values. He believed a Protestant colony would guarantee salvation, his own morals influencing 

his governing. His famous sermon starts with, “God Almighty in his most holy and wise 

providence, hath soe disposed of the condition of mankind, as in all times some must be rich, 

some poor, and some high and eminent in power and dignity; others mean and in submission.” 

As historian Bruce Prescott finds, this introductory statement highlights Winthrop’s desire to 

“maintain old world hierarchical social divisions”, his phrase centering God immediately ( 52). 

The opening shows His infinite power in creating man, and displays that wage and rank disparity 

“must” exist, showing that class disadvantage, and the subsequent social designations, are a part 

of God’s plan.  

 The second section of the sermon has a more direct rhetorical approach. Winthrop’s 

speech is peppered with questions to poke holes in his plan for a godly society, as if participating 

in a debate. However, the questions were written, organized, and asked by himself. The question-

and-answer format suggests an open dialogue, allowing those present to believe their concerns 

were addressed or that Winthrop had thoroughly considered their opinion from every angle. The 

trick, however, is that the rhetor specifically calibrates the questions to appear to address 

concerns, tweaking them to craft a reassuring answer. It paints their motive in the best light. 

Winthrop will do this often in his reign as governor; his ability to put his best foot forward is one 

of his strongest traits as a leader, allowing him to influence the church and state for so long.  

While answering these self-proposed questions, Winthrop used Bible passages as his 

primary text. The Bible was the central text at the time, but it was not a text for casual debate. 

Very few people were permitted to interpret the word of God, and the term interpretation itself 

meant something different than what it is considered now. Where modern literary study believes 
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interpretation to open doorways to other meanings and ideas, interpretation at this point meant 

something closer to translation. The Bible was black and white, and interpretation largely 

unnecessary. Most standing in front of Winthrop believed the Bible’s message to be the 

beginning and end of the world, as true and real as Winthrop himself, so dispelling fears through 

direct quotes proved a powerful and successful choice in credibility. 

Winthrop believed that the church belonged in government proceedings, saying that his 

goal in sailing across the ocean was to “seeke out a place of cohabitation and Consortshipp under 

a due forme of Government both civil and ecclesaticall.” This statement encapsulates the main 

reason why Winthrop, an “accommodationist,” and Williams, a “separationist,” as church-state 

scholar Derek H. Davis writes, would butt heads for the rest of their lives (202). Where Winthrop 

took comfort in creating a government that resembled the English, Williams rejected any notion 

of English ideals traveling overseas with the Puritans. Winthrop insisted that God played an 

integral part in governing and believed himself the proper man to interpret God’s will in leading 

the flock, and Williams believed God and His will should not be sullied by human fallacy. To 

force God into government insulted God.   

Winthrop understood how to sway his audience, appealing to their emotions more than 

their logic (Berry 124). He managed to do both, layering logic approaches in the beginning, but 

ending with a message that capitalized on fear. Winthrop orated, “Soe he tells the people of 

Israell, you onely have I knowne all the families of the Earthe, therefore will I punishe you for 

your Transgressions.” This emphasizes that the unique situation that God put the settlers in made 

them particularly susceptible and deserving of punishment should they fail to live up to His 

expectations. This is reaffirmed with biblical examples of men whom God challenged, and who 

fell short of expectations. He included Saul, tasked with destroying the Amalekites and failing, 
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losing his kingdom as a result. Winthrop personalized this fear by stating that Saul reflected what 

would happen if one focused on personal gain rather than community, stating that “the Lord will 

surely breake out in wrathe against us... and make us knowe the price of the breach of such a 

covenant” (Winthrop). Reflective of the panopticon, he reduces individuality and emphasizes the 

need for uniformity under God, vividly describing the pain that his people will endure if they shy 

away from the colony’s values, if they allow themselves to be led away from greener pastures.  

After thoroughly terrifying the audience, Winthrop moves to reassure, stating that 

punishment will only find them if they fail to follow God. At the end of the sermon, Winthrop 

leans heavily into the warm embrace of community, describing that all will be well if they work 

together to care for and accept each other. He fortifies them, emphasizing strength by claiming 

that should they follow God, “ten of us shall be able to resist a thousand of our enemies” 

(Winthrop). This message mirrors interpretations to come centuries later, framing religious 

liberty as winning against those of other moral sets, rather than the survival of all religions. 

Winthrop then pronounces his most famous lines, inflating his citizens’ importance and 

highlighting the existence of analysis, saying “For we must consider that we shall be as a city 

upon a hill. The eies of all people are upon us” (Winthrop). The Massachusetts Bay will be the 

pinnacle of society, the center of attention. All eyes are on the Puritans, chosen specifically to 

lead by example, and they must present their best. If they do not, the consequences will be dire. 

Pastoral surveillance is directly referenced here; the citizens are warned that they are watched 

over by God, and by extension, their governing figures, to ensure they are living correctly. 

Winthrop deliberately positions them as subjects of a pastoral panopticon.  

By remaining on those ships and setting sail, the Protestants agree to those terms, signing 

away their privacy to live in a specific version of the panopticon metaphor. These citizens, as 
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they listen to Winthrop’s sermon and later as they adapt to living on a new land, do have the 

choice to leave. Not a single person, according to the record, backed out of the journey after 

hearing Winthrop’s words. To enter into this panoptic society where, according to Winthrop, one 

was visible at all times, was to “assume responsibility for the constraints of power” (Discipline 

202). Those who remained on course after Winthrop’s sermon were responsible for their own 

subjugation, and they embraced it. To be subjected was to be closer to salvation. The 

surveillance presented to them went deeper than what human power is capable of, because to the 

Puritans, God watched on, and his eyes went deeper than actions. His observation, acted upon by 

the men at the top of the church and government, penetrated the mind.  

This sermon shaped not only the future of the Bay itself, as religious leader and former 

president of Utah Valley University, Mathew Holland writes, but also painting a prophetic 

picture of how American ideals would remain (5). It set the tone, and where most saw it as 

inspirational, its talk of consequence conjured a knife dangling over the heads of those who were 

unwilling or unable to uphold the specific values Winthrop subscribed to. God was the center of 

the Bay, and “those who controlled both the church and the state never forgot their goal” to build 

a New Jerusalem, a new world that “perfectly obeyed God” (Barry 168). Not a single decision 

made in Massachusetts escaped ecclesiastic influence. A current ran throughout the society, 

pushing for uniformity, a punishment waiting for those who did not. To dissent privately, where 

eyes may not see, was possible, but never publicly.  This sermon was delivered a year before 

Williams would step onto the dry land of modern-day North America, but already it foretold the 

dagger that would drop directly over his head. 
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Williams Disrupts “The Perfect Society”  
 
 

 Roger Williams, often described in history books as rebellious due to his banishment 

from the Massachusetts Bay colony, is one of the most prominent early thinkers in the separation 

of church and state. Though many attribute this constitutional point to Thomas Jefferson, “the 

‘Wall of Separation’ metaphor…was first used by Williams” as he faced off with government 

officials decades before (Davis 201). Williams’s modern ideas set him apart, as did his passion 

for speaking out regardless of the controversy. He was known for his boisterousness, and when 

in debate, “no man ever had less caution or discretion” (Parkes 749). This loud passion would be 

the driving force in his eventual banishment. His determination proved instrumental in creating a 

lasting fissure between religion and government, and his outspokenness was vital in detecting 

flaws within a religious government. Without figures like Roger Williams and, as the next 

chapter discusses, Anne Hutchinson, the historic flaws of a faith-based government would be 

much harder to pinpoint, and the pattern of harm difficult to detect.   

On February 5th, 1631, Roger Williams arrived in Boston Harbor. He walked into a fresh 

community bursting with resilience, having survived surges of illness and death. He also walked 

into a community with deep ties to England, and by extension, religion in government. 

Immediately, his reputation as an honorable and God-fearing man made Williams perfect for a 

position in the Boston church. This position was one of the most important in New England 

because it permitted Williams to help define a society that would become one of the strongest 

nations in the world. Williams declined the position because he “durst not officiate to an 

unseparated people” (Barry 150). Williams disagreed with England’s governing structures, as did 

most who made the journey overseas. Unlike most, he saw how Winthrop’s “perfect city,” 

panoptic and religiously motivated, recreated the same restrictions he had faced in England 
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(Discipline 205). In turning down the church position, Williams acknowledged and rejected this 

repetition. This refusal, referencing his disdain for England’s influence on Boston’s 

congregation, tainted all future opinions of Williams. The government and church now watched 

him and readied to act. Salem then offered Williams a position at their church, and he accepted. 

Peering down from the watchtower, Boston leadership “suggested” that Endicott, a Salem 

magistrate, hold off on the hiring of Williams. Winthrop saw Williams as a contagion capable of 

infecting his mission and did not want to see what type of disorder Williams’s platform would 

create. Endicott, an influential figure but also at the mercy of the court, withdrew Williams's 

offer. This withdrawal, and the rumors of Williams’s rebellious streak attached to it, sparked “the 

beginning of William’s reputation as an extremist” (Mosher 45).  

 Williams then moved to Plymouth plantation, befriended leadership, and became active 

in the church. This position did not last due to a land dispute between the indigenous peoples and 

the King, where Williams wrote a semi-private treatise throwing support to the tribe rather than 

the sovereign. This sentiment was “explosive,” even in separatist Plymouth (Barry 160). He 

undermined the authority and had written it down. It was one thing to think rebelliously; it was 

quite another to broadcast it. In writing his thoughts down, he exposed himself to punishment. 

Though he retained many of his supporters, Williams left the Plymouth church and returned to 

Salem. On his return, he was appointed the assistant to Pastor Samuel Skelton, gained access to 

Massachusetts Bay meetings between clergy and leadership and drew even more attention to 

himself, speaking loudly about his daring opinions. Winthrop grew weary of Williams’s 

outspokenness. Every place he ventured to and subsequently left created more of a stir, and as his 

popularity grew, so did the threat he posed to Winthrop’s perfect city.  
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 In Salem, Williams rose in power as Skelton died and left him to preach multiple times a 

week. Williams earned respect because of his ability to speak confidently, stirring the emotions 

of listeners and scaling the walls of the watchtower. He debated his way out of most holes he dug 

and evaded punishment easily because of his intelligence, privilege, and following. This 

confidence and his new position helped Williams to speak out about his objection to “the 

government enforcement of the first four of the Ten Commandments,” the same objection that 

caused him to be shoved out of the colony years prior (Barry 186). Williams also spoke against 

forced church attendance and loyalty oaths, wanting the government to refrain from enforcing 

the Commandments because the “profanity of the state” would contaminate the church (Barry 

188). Williams rejected the oath because it profaned God, forcing everyone, even those least 

deserving, to take the Lord’s name in vain. He believed it trivialized God to require people to 

swear fealty to the earthly state, equating human corruption to divine perfection. This phase 

shows the distinction between the society Winthrop wanted and that of Williams. Williams 

opposed the pastoral part of the puritan panopticon, believing people needed governing, but not 

that they should be policed into abiding by moves the government saw as salvation. Through 

Winthrop’s required church attendance and the enforcement of a reverent oath, Williams saw 

both religion and government at risk of irreparable corruption. 

 

The Eradication of the Plague 
 
 

At the beginning of Foucault's "Panopticism" chapter, he describes a plague that strikes a 

village at the end of the 17th century. This plague creates the perfect environment for structural 

change that would bleed into the prison Panopticon, revealing the efficiency of strict 

surveillance. This plague postdates the first protestant wave, occurring some 40-odd years after 

Winthrop and Williams moved across the ocean to create a new world, but the metaphor holds, 
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presenting a clear view of the impact of analysis as disciplinary power. Williams, a man with 

influence and power, who could convince others of his dangerous ideas, relates to this metaphor 

as “underlying disciplinary projects the image of the plague stand[ing] for all forms of confusion 

and disorder” (Foucault 199). Williams was a contagion, and he needed pastoral eradication from 

the Bay to save the souls of those he aimed to corrupt.  

 Williams was summoned by the magistrates and ministers. Conflicting records surface of 

this meeting, with Winthrop reporting that Williams was proven wrong, but Williams’s reports 

contradict. In fact, Williams, upon leaving the meeting, pushed further, protesting tithes and 

exclaiming that no one should be forced to worship. Because of this, Salem felt inclined to 

officially welcome him as a teacher. This choice betrayed those in power; when magistrates and 

ministers alike tried to assert their dominance again and warn Salem to reconsider, Salem defied 

them. Salem later submitted a request to expand their territory, and the state exacted revenge by 

refusing the request. Salem became an example to other territories of what punishment awaited 

those who ignored the watchtower, the consequence of going against the pastoral panopticon. 

They were sequestered, unable to grow past their limits because they contained and supported 

the contagion.  

 Williams was brought into court again, questioned for his dangerous belief that one 

shouldn’t be punished for breaching the first table of the Ten Commandments, and the loyalty 

oath was a source of corruption of God’s kingdom. Even with the pastoral knife dangling over 

his head, every time the court deferred any sentencing, Williams’ support didn’t waver. He 

retained his popularity and spread his influence further by sending letters to every church in the 

Bay reprimanding Magistrates for their transgressions. Williams and Sharpe, a Salem elder, 

expected these letters to be read aloud to congregations. These letters never reached their 
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intended audiences, stopped by the unseen but ever-observing leadership, and the court 

reconvened. Williams, believing he had done nothing outside of his rights as a free Englishman, 

anticipated the recoverable sentence of excommunication.  

Punishments like admonishment or excommunication were doled out for those who did 

not live by society’s standards. Excommunication was extreme but recoverable if the person 

agreed to conform. It was difficult to earn full membership to the church, and most in New 

England could not claim the title as it required an in-depth examination of one's character and 

testimony proving that God had personally reached them, similar to the pastoral self-

examination. The ceremonies last for hours, delving into the mind and interrogating to 

understand their soul. These excommunication examinations were the technology by which the 

pastoral operated in the panopticon. To recover from excommunication was difficult because 

evidence through personal testimony was required to show that one was worthy of communion 

by proving “the arrival of the Holy Spirit bringing the saving grace” by enduring conviction, 

humiliation, and then showing a desire to believe and be obedient (LaPlante 171). This was 

easier said than done. These trials are the most effective example of the pastoral panopticon as 

they force one to validate their actions and admit to their inner motivations and sins. These 

examinations, both to enter and to recover from excommunication, are evidence of surveillance 

in the colony. Williams was not worried about this option, likely because his ability to speak 

publicly made him capable of surviving the process of forgiveness more easily than most.  

The trial intensity proved too challenging for many, but it was better than the alternative, 

banishment. Banishing was not reversible, and leadership only applied it when necessary. The 

goal of the pastorate was to guide forever, the panopticon to contain. To be banished meant that 

one was lost forever, removed, a failure of the pastoral conscious guidance Foucault emphasized. 
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The banished had proved that they were incapable of following the rules provided by the church 

and government and were therefore a risk to society. Roger Williams was banished, causing 

shockwaves throughout early America.  

Never had such a prominent person been banished, and though the leaders of 

Massachusetts swore he was banished because of civic fault, the decision was inseparable from 

religion. This religious influence could be disguised as secular reasoning because the 

government and the church were combined, similar to Dobbs' decision, escaping religious 

scrutiny because of originalism. Both had ties, albeit weak ties, to secular rationale. As will be 

seen in later chapters, just as Bay leadership purported to punish in a civic manner while actually 

following religious motivations, 21st-century leadership behaves the same, in an evolved and 

less obvious way. This is one of the first times in American history where the entanglement of 

church and state is seen working against someone with the capability of resisting, and in seeing 

the mechanics of this entanglement from a perspective of the pastoral panopticon, one is more 

prepared to recognize it in contemporary events when addressing Dobbs.  This banishment 

“opened a fissure in America, a fault like which would drive America all the way to the present” 

(Barry 206). The decision was a line drawn in the sand, and Williams was made into an example 

of what happens when one attempts to crack their cell in the pastoral panopticon. 

 Williams fled his home at the warning of Winthrop that he was to be shipped to England 

for hosting private audiences. To host private audiences after being dubbed a risk to society went 

against the panopticon, where each individual is “the object of information, never a subject in 

communication” (Discipline 200). As historian LaFantasie writes, these men maintained a 

mutual respect, stemming from their shared interest in the Puritan goal of finding a closer 

relationship with God outside of the shackles of England (87). Though Williams directly 
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contradicted Winthrop, Winthrop still respected a man who stood up for his beliefs. Eventually, 

Williams settled into what would be Providence with the help of a land purchase with the 

Narragansetts and a few Salem followers. He implemented a new system of government, 

splitting the power amongst households and ruling by majority. He also created a civil compact 

with absolutely no mention of God as a part of his new community, something that Winthrop 

cautioned him against, something completely unheard of. Instead, Williams emphasized, 

“‘libertie of conscience’, the liberty to think freely about God” in the document (Barry 224). By 

omitting God completely in the civic compact, Williams placed Providence firmly on Earth, not 

attempting to pull himself towards salvation by yanking heaven down, and his citizens agreed, 

signing the compact and approving a society removed from one God.  

Williams built a society that fit his ideals, one without the overarching pastoral elements. 

His idea of both individual and spiritual liberty informed his decision not to build a church as he 

built the town. It was common practice at the time to build the church first, but “no such meeting 

place would be built in Providence” for at least 50 years (Barry 228). Despite his own religiosity, 

Williams refused to place his own values over his community's individual beliefs. Williams 

believed that individuals created their place in the world, rather than inheriting it. Unlike the 

monarchy, which bled into the Bay and influenced how citizens gained social control, Williams 

believed that authority needed to be earned. 

 Providence was a test of what a society could be when religion was treated as a separate 

entity, a “haven for those whose religious views had made them outcasts” (Barry 226). There 

were no religious tests for voting or required attendance at church. Williams separated the 

pastorate from the panopticon, forcing surveillance into a less dominating role, one that did not 

penetrate and police the mind. It is worth mentioning, in this discussion of the movement away 
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from pastoral themes of singular shepherds guiding society through religion and into citizen-led 

government, that though the pastoral was broken down in this new society, it was still a 

surveilled settlement. Foucault believed that surveillance as a work of power and discipline 

existed in all societies. The observation was more manageable now, though, because one was 

safe in their own head, no longer having to bow to the spiritual notions so heavily ingrained in 

society. Though separated from the Bay, the pastoral panopticon still had Providence in its 

sights, resenting the boundary that protected the minds of those within the new society. To create 

a safe boundary around his haven, Williams eventually had to return to England to obtain a 

patent to establish Providence’s borders and defend against other colonies attempting to expand 

their properties and dismantle Williams’ society.  

 

The Bloudy Tenent 
 
 

 Williams wanted to legitimize his colony and its government. While in England, 

Williams created his most influential text, one that clearly stated his values and outlined the 

concept of separation of church and state. The Bloudy Tenent responded to an old letter from 

John Cotton. Cotton, considered widely to be the “spiritual leader of New England”, had been 

caught in an ongoing debate with Williams for years, primarily because of their different 

opinions on the church’s role in civic leadership (Parks 735). The Bloudy Tenent addresses the 

heart of the problem with pastoral governing, stating that consciences cannot be regulated by 

human authority, that “conscientious convictions are not something that a person had ready 

control over” and therefore should not be constituted (Davis 205). This challenges the operation 

of the pastoral panopticon in early Puritan society, a society that depended on the analysis of 

one’s mind to see if they were fit for the church and, by extension, fit for society. The title itself, 

essentially translated to “bloody principle,” communicates that the principle in question, God 
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playing a role in government, leads to bloodshed. The book outlines William’s view that earthly 

governments fail to limit authority in religious conscience, thus marring the word and will of 

God. The preface of this book decouples the pastoral from the panopticon as Williams uses a 

dozen statements to describe the shortcomings of religious government and explains how the 

violence necessitates separation to reach salvation.  

 In true Roger Williams fashion, one must only look at the one-page, twelve-point preface 

to understand the goal of his 300-page novel. He intended to create a book that did not soften the 

blow to make his argument more digestible. He aimed for honesty, at whatever cost. The first 

statement alone is enough to strike anger in the reader, stating that all bloodshed and death of 

both Protestants and Catholics, “is not required, nor accepted by Jesus Christ the Prince of 

Peace.” In one statement, he highlights the sheer volume of death that stems from different 

religious ideologies policing each other, and the waste it creates. By using the name “Prince of 

Peace,” he starkly contrasts the mission of God with the mission of man, insinuating that human 

ownership of God’s words is a form of degradation and leads to death. He pushes against the 

idea of pastoral shepherding, as no man governing society can actually speak for God.  

Williams points out that there are multiple instances in the Bible that work against the 

violence mentioned above, “pregnant scriptures and arguments” that discourage punishing 

someone for their beliefs. This statement adds credibility to his argument, foreshadowing the use 

of scripture much like Winthrop did in his sermon all those years ago. He utilizes a sacred text to 

villainize anyone who wishes ill will against someone of a different faith. The third statement 

calls out the names of popular pastors like Calvin and Cotton. Williams, knowing that many 

would read the statement above and seek the words of their trusted pastors and approved 

interpreters to disprove his sentiment, shows that he is well aware of their sermon’s work to 
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“prove the doctrine of persecution for cause of conscience”, and claims to have arguments 

forthcoming. This foreshadowing draws the reader in and keeps them around for the rest of the 

case. It also dismantles the pastors’ interpretations, taking power away from those who sit in the 

watchtower.  

 The retention of readers is important because in the next statement, Williams claims that 

persecuting one for their beliefs “is proved guilty of all the blood of the souls crying for 

vengeance under the altar,” referencing Revelation 6:9-11. Anyone who believes in persecuting 

for religion is responsible for the violent deaths previously mentioned. As Todd Sisson states in 

his analysis, that Williams “is saying is that anyone who buys into this Doctrine of Persecution 

for the Cause of Conscience is guilty for perpetuating the system.” (Sisson 7:50). It throws the 

sheep under the bus, making them guilty for allowing the shepherd, a fallible human, to guide 

them down a sinful path that God disapproves of.  

 In the fifth statement, Williams encapsulates in one sentence the crux of his entire 

argument. He writes that all places, with their own people, leadership, and founding documents, 

are proved civil, and by effect are not “defenders of the spiritual, or Christian, state and 

worship.” Government leaders are responsible for physically ruling over citizens, and cannot rule 

over the spiritual beliefs of their people. A uniform religion enforced at the government level is 

an abuse of power. His sixth statement claims that since Jesus roamed the earth, there have been 

different religions, “Paganish, Jewish, Turkish, or anti-Christian consciences and worships,” and 

their existence is a clear display that they were allowed to exist. It sounds ridiculously simple, 

but because these religions are allowed to exist by God, the only entity that can prevent these 

religions is God, not human interference. Williams essentially makes an argument for pluralism 

here, and by extension, a pathway to secularism. The eighth statement writes that God does not 
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require uniform religion to exist in any civil state because that inevitably leads to war. The 

following statement tags onto this, adding that if we do enforce a uniform religion, we must 

abandon our desire to have others join the church we follow, which is not a desire one can 

abandon. This statement, and this entire page, speaks to Williams’ belief in “soul liberty” or “that 

one must be free to obey one’s own conscience in matters of religion” (Mosher 47). This idea 

corresponds with the modern protection of religious liberty, though the modern interpretation is 

beginning to fall closer to Winthrop’s understanding.  

 The tenth states that enforcing religion in a government “confounds the civil” and the 

religious. This ties back to William’s first step against the colonies, refusing to work for the 

Boston church because of his belief that including faith in a civil role sullies religion. Eleventh, 

Williams claims that allowing free worship leads to lasting peace, something he aims to prove 

through Providence. He uses the phrasing “according to God”, restating that the source of his 

claim is indisputable. This statement also builds off of the eighth, reinforcing the idea that 

uniformity is violence. The way the government created uniformity made masses of individuals 

become “a multiplicity that can be numbered and supervised” (Foucault 201), a congregation that 

navigated the same goal faithfully under constant scrutiny. Williams argued that this force of 

uniform worship would inevitably lead to violence, according to the Lord.  

 The last claim in this jam-packed, single-page preface is that “true civility and 

Christianity may both flourish in a state or kingdom, notwithstanding the precision of diverse 

and contrary consciences, either of Jew or Gentile.” This statement is eerily similar to a claim 

made 400 years later by Supreme Court Justice Alito, but where Williams exists in a time where 

the church was so imposed that it led to his ruin, making “religious liberty” a specific separation 

between church and state, and Alito feels his religious liberty is oppressed by secular 



 33 

government. Though the language is similar, the desired effect is opposite. The final claim ties 

the preface up, using calm and peace-filled language as a contrast against the violence infused 

when discussing uniformity. One of the strongest moves Williams makes is utilizing abrasive 

and aggressive language when discussing the dangers of uniformity, but referencing only peace 

and safety with allowance. It leaves the reader with light at the end of the tunnel, a clear solution 

to escape violence.  

 The importance of this piece lies in its complete dismantling of existing systems using the 

same rhetorical strategies that often are used to perpetuate the system. Williams uses his skill as 

a rhetor to preach to his readers, using his strong belief in God to back his argument as other 

leaders, like Winthrop, often do, making his argument feel more familiar and within reach. At 

the same time, his words steer the reader away from the current system and towards one where 

they can freely live under God. Just as Winthrop’s sermon encouraged colonists to embark on a 

new journey under God, Williams encourages a journey with God. In his preface, Williams 

embodies the values of God through his own interpretation to create an argument against 

religious government. This document is truly groundbreaking; the ideas presented never before 

discussed in such an established format. Where previously only unorganized whispers of 

secularity escaped the panoptic surveillance ruling New England governments, The Bloudy 

Tenent shouted for freedom from religious scrutiny methodically. Williams was “America’s first 

church-state "separationist,"' and The Bloudy Tenent his instrument for constructing and 

perpetuating a defensible argument (Davis 201). This piece creates the first intellectual grounds 

for an argument that true religion includes “soul liberty” and removes religion from the dictates 

of the state. His intentions paved the way for the First Amendment, an important distinction to 

make when looking to the modern interpretation of religious liberty. 
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Understanding the Influence 
 
 

 Governor Winthrop is an excellent example of problematic religious government, as his 

belief system dictated an entire society, creating a uniform model that both maintained citizens 

willing to conform to scrutiny and spat out those who refused. His support of religious 

government in the Bay highlighted the shortcomings of such a society, while also becoming a 

blueprint for colonies to come. Williams is a necessary figure to study as a result, his belief 

system and consequential society instrumental in both proving that religious government is not 

the only option and showing the world exactly how one might live more freely without the 

policing of conscience. His intentions bleed into what would land in the constitution, a means to 

protect both government and religion. The separation of church and state stemmed from the harm 

done by religious government, and without that firm boundary, the harm will circle back around 

and harm again. Roger Williams did not just argue with men in closed-off rooms about 

hypotheticals; he actively worked to create a system he could stand behind, one that purposefully 

and thoroughly attempted to dismantle faults in the current system. His passion for his faith and 

the action he took to protect it, “overthrew the Puritan effort to sanctify politics and recognized 

government as an art, approved by God in a general way but human in origin and operation” 

(Davis 204). The inclusion of faith in government creates an environment of impossible 

standards, standards that should not stand because, as Williams points out in his writing, one 

should not receive punishment for the thoughts in their heads.  

While Williams’s work reveals pastoral harm, it does not show the full extent. Williams 

faced many struggles in his attempt to free religion from government, but he did so as a man, 

with the privileges and platform automatically designated to men by both church and 

government structures. As much as his rebellion mission worked in favor of religious freedom 
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and created unheard-of access to individuality, he was unable to fully understand the extent of 

harm done by a pastoral panopticon. Women in the Massachusetts Bay Colony were not allowed 

a hint of what men naturally owned. They could not teach or interpret. They could not talk. 

While Williams boisterously preached to anyone who would listen with little fear, as one can 

argue, given how many times he did so, women could not speak in front of crowds, especially 

not to contribute to church teachings. The experience and punishment of women in religious 

governments is so far removed from that of even the most rebellious of men that it is necessary 

to break down the early treatment of women to distinguish similarities between then and now.   

 Winthrop and Williams are not the only settlers who play an important role in the 

conversation around religious influence in government. The following chapter remains within the 

bounds of the Massachusetts Bay colony, but focuses instead on an important blind spot yet to be 

addressed. While Williams was treated poorly for his opinions and removed from society, he was 

able to last so long and still maintain the respect of many because of his position as a powerful 

man in society. Not only did he survive his banishment, but he thrived after his removal, creating 

his own entire society. What happens when a woman faces similar religious persecution? The 

separation of church and state more intensely affects women because the structures of the church 

more intensely confine women. 

 The following chapter looks into these confines and the consequences that follow when 

one transgresses them. Anne Hutchinson, a woman faithful to the church and faithful to the idea 

of a combined church-state, should have been held in high regard by Winthrop. Her dedication to 

faith and her husband should have solidified her position in the new society. Unfortunately, she 

was excommunicated and banished because her popular bible interpretations provided her a 

platform previously inaccessible to women. Her trials and treatment reveal the severity of 
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religious analysis within her community. Her navigation of nonexistent guidelines and execution 

as a coherent and intelligent rhetorician in her court hearings illustrates holes in the religious 

government and unveils the lengths that the pastoral panopticon will go to remove her before she 

can shepherd other women and men. The goal of this project is not simply to point out the 

problem of enforced religious values in government, as Williams and Winthrop spotlight, but 

also how that enforcement particularly traps women under state control. To understand that slice 

of church/state entanglement, and to recognize what we encounter in 21st-century American 

public rhetoric, we must specifically look at women imprisoned in the same pastoral panopticon 

that Winthrop and Williams sparred in. The next chapter will also reveal a figure whose 

traumatic experience foreshadows the treatment that women in the 21st century will endure. 

Mary Dyer, a close friend of Hutchinson, lost a child after going into preterm labor and 

delivering a stillborn child. Because of intertwined values of religion and government, her pain 

will be transformed from a random tragedy to a political and religious ground for 

criminalization. The punishment and removal of contagious Williams was a strategic move, 

allowing the Bay to hopefully return to the “utopia of the perfectly governed city” (Foucault 

199). Hutchinson, however, enters the picture shortly after, and disorder ensues again.  
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THE HERETIC AND THE DEVIL 
 
 

In the last chapter, the Massachusetts Bay Colony took shape as Puritans migrated in 

waves from England. Though they fled religious persecution, the migration arrived to a 

government structure dictating how one physically and mentally carried themselves through 

religious surveillance; The new system regulated a different religion, but the effect was the same. 

As Roger Williams’ narrative reveals, living under a religious government only works when 

one’s conscience aligns with that of the rule makers. Through his struggles with the boundaries, 

or lack thereof, created by constant scrutiny, Williams formed an argument for what would 

become the Establishment Clause, a distinct separation of church and state guarding both the 

sanctity of religion and the all-encompassing protection of government. Modern-day reliance on 

originalism impacting the Supreme Court necessitates contextualizing the original intention 

behind constitutional values to understand shifts in legislation. Roger Williams reveals the need 

for and the intention behind a separation of civic and religious duties, but his story does not fully 

capture the consequences of religious surveillance.  

The first chapter also introduces the pastoral panopticon, a Foucauldian framework for 

understanding the systems of control in societies that rely on religious government. In the 

panopticon, a structure of constant observation is revealed, creating docile bodies as those 

contained within adapt their behavior due to the constant risk of punishment. Through the 

pastorate, a relationship between the shepherd and the sheep is revealed. This relationship 

penetrates deeper than the physical observation of the panopticon, instead focusing on the inner 

motives of its followers and surveilling their minds. When combined, the two concepts create the 

pastoral panopticon, an overarching tool for analyzing how religious governments transgress 

boundaries through physical and mental surveillance. The pastoral panopticon also uncovers how 
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surveillance interacts differently depending on the citizen, and particularly cracks down on 

women based on the religious and cultural structures that created it.  

The women of the Massachusetts Bay Colony are vital for understanding the current-day 

oppression of female autonomy through religious governing. The systems of government in the 

colony promoted men, as did the church, forcing women to accept positions of submission 

regardless of their intelligence or ambition. As Hutchinson’s story proves, though her crime was 

less severe and her intelligence one to rival any man in the colony, her desire to interpret and 

teach the bible to her community directly opposed the system of religious surveillance. Mary 

Dyer, a close companion of Hutchinson, would also face the wrath of her community, her 

personal tragedy turning into her criminalization in a case eerily similar to situations 

contemporary women face again today. Through these women’s narratives, new flaws in the 

religious system are unveiled that exist specifically to contain women.   

 In the first chapter of this project, not one woman was encapsulated in its dense history. 

The focus primarily fell on two men, Roger Williams and his adversary and companion, John 

Winthrop. They are figures emphasized in history, one as the founder of the “City on the Hill”, a 

town of high esteem that strived for pious perfection, and the other the founder of Providence, a 

land for free worship ahead of its time. It is practical to tell these stories because they are well 

remembered, well documented, and held with respect as men who played a role in founding 

America. What is less recorded, less documented, and less remembered are the female 

counterparts, the women who also inhabited these moments, but formed this country within the 

additional constraints thrust upon them.  

Take, for example, Mary Williams, more commonly known as Roger Williams’ wife. In 

marrying Roger, Mary quickly grew used to spontaneity as he moved her across the ocean, from 
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colony to colony, and finally to a new civilization that she would help build from the ground up. 

She handled change well and found herself in a very strong position. As Dr. Charlotte 

Carrington-Farmer, a professor of Early American history, writes, Roger often left Providence, 

either to go into indigenous country, travel back to England, or deal with political debates 

because of his knack for stirring the pot, “Mary alone made many of the decisions for her family 

and the wider community,” keeping the dream of Providence alive, and with that, the separation 

of church and state (310). Her medical knowledge and education made her an asset, and she 

often found herself in leadership roles. Little record exists of her accomplishments, and almost 

everything known is from a few lines in a small number of Roger’s countless preserved letters. 

She led an extremely successful life, particularly given the constraints of women’s autonomy at 

the time, yet the lack of preservation designates her simply as a powerful man’s wife.  

The important thing to remember about Mary Williams is that she was preserved in 

history (barely) because of her husband’s fame. Countless other women, less educated, less 

lucky in the marriage market, less white and rich, have nothing to show for their lives because 

women’s writings were rarely considered worth keeping. These women effectively do not exist. 

If a woman’s story was saved, it was because her actions were deemed unsavory. Another 

person’s scribbled perceptions cast her in a negative light for centuries, serving as an example of 

an unruly and punishable woman. Anne Hutchinson is one of these women. Her narrative lives in 

the journals, records, and letters of correspondence of dozens of powerful men, but rarely was a 

kind word said about her. Rather, her modern-day fame stems from her 17th-century infamy as a 

heretic and rebellious thinker. Hutchinson spent her years challenging the interpretations and 

ideas of the powerful men surrounding her and, by extension, the church and government of 

early New England. Hutchinson’s narrative reveals how the pastoral panoptic system manages to 
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hold on tighter to even the most devout women; a government where, regardless of religion, 

politics, and intelligence, women are unable to thrive.    

 

Who is Anne Hutchinson?  
 

 

Originally from Alford, United Kingdom, Hutchinson grew up in a house that both 

educated and radicalized her. Her father, Francis Marbury, was a highly educated Cambridge 

graduate and Puritan reformer. As Puritans were critical of the Anglican church and disputed its 

approaches to worship, Marbury was tried multiple times for challenging the Anglican 

authorities and was repeatedly arrested, censored, and put on house arrest. Marbury educated 

young Hutchinson in typical subjects such as English and mathematics, but also in how the world 

worked through his eyes. Hutchinson was highly educated; her father worked as a schoolteacher 

and believed in teaching his daughters as much as his sons. In Eve LaPlante’s American Jezebel: 

The Uncommon Life of Anne Hutchinson, she found that Hutchinson mastered Anglican and 

Calvinist theology with her father’s religious textbooks and learned how to intelligently discuss 

and debate religious ideology through regular discussions with her family, as the Malburys found 

entertainment in “arguing over scripture” at their large table in their small home (142). 

Hutchinson married childhood friend William, and eventually moved across the Atlantic to New 

England with their eleven children, following their pastor, John Cotton. Once they arrived, the 

Hutchinson’s immediately attempted to assimilate into the new community.  

In 1634 Boston, women were encouraged to host meetings in their homes. At these 

events, women discussed their daily woes, worked on their embroidery or other household tasks, 

and spoke of the recent sermons and church teachings. Because Hutchinson was often sought for 

her advice in childbirth, medicine, or in seeking salvation, it was a natural step for her to begin 
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hosting meetings in her own home. These events, called “gossipings”, stemmed from the 

woman’s ban from the ministry, voting, and participating in church services. Women were not 

permitted to speak in worship spaces, so they confided in each other in the privacy of their 

homes, getting a limited chance to worry over their salvation together, just as men were allowed 

to worry publicly (LaPlante 44).  

Hutchinson had already captured the attention of leaders based on her outspoken behavior 

on the trip overseas after following John Cotton to New England. Cotton, who had also sparred 

with Williams, was an important figure in Hutchinson’s life. Theologian Michael Jinkins writes 

that Cotton influenced Hutchinson’s movement as she “took up certain points of Cotton’s 

preaching, combining his rather modest revisions of traditional Puritan orthodoxy” with her own 

more radical views (325). Most preachers in New England believed in a covenant of works, 

where one could reach salvation only through complete obedience. This panoptical value of full 

submission to a higher power is cemented into the foundation of the Massachusetts Bay colony 

through Winthrop’s firm beliefs that his flock would face punishment if they strayed from his 

perception of God’s will. Cotton, on the other hand, preached a covenant of grace, where one 

reached eternal life if one put their faith in God completely. To be saved, one “simply must wait 

until the Holy Spirit opens their eyes to see that they have been united with Christ and justified” 

(Jinkins 327). This was a rare and controversial view, one that dismissed the power of the 

panopticon because earthly laws and consequences did not stand in the way of eternal salvation. 

The threat of the covenant of grace would not be fully considered until Hutchinson, a woman 

with considerable influence and a more radical and intense preaching style, revealed it. She 

began this on the trip over. Hutchinson, believing she had “prophetic gifts,” argued with minister 

Zacharia Symmes, accusing Symmes of not being destined for heaven. This “prophecy” outraged 
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the respected minister, who thought her “claims to prophecy theologically suspect” and was 

offended by a woman’s questioning of a minister's preaching (Teach Democracy 5).  

The passage overseas foreshadowed Hutchinson's ability to persuade, as her followers 

grew significantly before she ever touched land. Later, Hutchinson would be prosecuted for her 

preaching ability, teaching her followers at weekly meetings. In her home, she would discuss the 

recent sermon for her visitors, adding in her own remarks and edits. The practice of inserting 

one’s own interpretation when the ‘correct’ interpretation had already been provided was rare, 

and because her ideas were so striking, “she rendered her meetings more interesting to the female 

portion of the community than any other they attended” (Chandler 4). Her influence was 

prominent between meetings, and her successful as a midwife and healer, and leadership took 

notice. However, punishment waited until her influence crossed the gender divide.  

 

The Crime 
 

 

The perplexing thing about Anne Hutchinson, in this discussion of the separation of 

church and state, is that she did not root for the separation as Williams did. Rather, she thought 

that religion should be further integrated. She was a steadfast supporter of “the City on the Hill” 

and agreed that God should take precedence over government decisions, speaking to her belief in 

a covenant of grace. In many ways, she was less radical than Roger Williams. Where he wanted 

to change the very fabric of society, reorganizing the priorities that had been laid out for decades 

and removing God completely from government, Hutchinson believed her bond to God gave her 

the ability to share her interpretations, just as men could. Had she been a man, her love of God 

would have protected her. Even with her more controversial religious interpretations, Cotton’s 

role in society, his own preaching of a covenant of grace, shows that Hutchinson likely could 
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have spoken publicly as a pastor, but her gender disqualified her from equal opportunity and 

made her more susceptible to the panopticon, tripping the wire for pastoral analysis.  This 

foreshadows the 21st century, as the cultural norms predating the Establishment Clause rear their 

ugly heads again. As with the 2023 Dobbs decision, even compliant women with no intention of 

breaking the rules risk similar criminalization.  

In November of 1637, Anne Hutchinson, heavily pregnant and exhausted, walked into 

her first trial. Lisa McGunigal, an Assistant Professor at Missouri Southern State University, 

recaps Hutchinson’s trial in her research, recording that Hutchinson stood alone in front of “civil 

magistrates, elected deputies, and clergymen representative of the entire colonial government,” 

most of whom fully intended to banish her (149). This is not an exaggeration. Governor 

Winthrop took special pains to make sure Hutchinson was without allies, adding two judges the 

morning of the trial to replace those expressing support for her cause (LaPlante 4). He also 

moved the trial to Newtown to distance Hutchinson from her supporters (McGunigal). As 

Winthrop began relaying the reason for her summons, instead of immediately announcing the 

crime, he vaguely states that the meetings held at her home have been “condemned by the 

general assembly as a thing not tolerable nor comely in the sight of God nor fitting for your sex” 

(482). This is not technically a crime, and the trial immediately reveals itself as a means for 

punishment, not because of her navigation of civic and religious life, but because of her gender. 

The primary reason that Hutchinson faced trial was not the meetings that she hosted, but 

because of who attended them. Hutchinson’s ability to speak confidently and freely, along with 

her knowledge in homemaking duties, made her home a popular one for women seeking 

entertainment and advice. Wives would excitedly relay the conversations to their spouses, and 

word spread. Eventually, men began accompanying their wives to listen to the praised teachings, 
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and continued showing up. The attention Hutchinson received was dangerous. Dr. Bryce 

Traister, professor and scholar of early American literature found that she “threatened to undo 

the all-male spiritual solidarity requisite to colonial social order,” disrupting the society of the 

fraternal community and posing a threat to Winthrop (148). She was also dangerous because 

explaining her own interpretations and indicating the shortcomings of authorized interpretations 

knocked down the clergy. Hutchinson managed to cross a distinct line, giving herself a platform 

that rivaled the religious and civic leaders of the Bay. That could not stand.  

The colony leaders noticed Hutchinson “after she began to influence men,” and word 

spread of her intelligent and different preaching (LaPlante 47). Her influence began to reach 

dangerous levels, according to Winthrop and other officials, and that influence needed to stop. A 

considered tipping point, and an example of her influence, was that many men who followed 

Anne Hutchinson refused to fight in the Pequot War of 1637 to show their commitment to 

Hutchinson's teachings and their disagreement with Reverend John Wilson's preaching. This 

tangible impact of Hutchinson could not be ignored. Hutchinson’s meetings were banned, and 

her followers threatened, and shortly after, Hutchinson was summoned to court.  

 

Hutchinson’s Navigation of the Pastoral Panopticon  
 

 

As discussed earlier, the panopticon, written about in Foucault's Discipline and Punish, is 

a metaphor for the power relationship between the observer and observed, where citizens are 

surveilled to the point of docility, internalizing the surveillance, and policing themselves. Even 

though surveillance is not always obvious, the members of the community behave in a certain 

way due to the possibility of being watched. By behaving according to the rules, those within the 

panopticon consent to the panopticon. When one refuses to accept the rules, they are silenced, 
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and their influence cut short. Hutchinson proved to be a unique challenge for those trying to 

silence her. In preventing women from playing any sort of role in the church or government, 

believing women to be docile and doting followers, magistrates and church officials alike failed 

to create contingency plans. Very little legislation accounted for women, and Hutchinson used 

that to her advantage. This is a flaw in the panopticon, as a woman cracked the glass of her cell 

and watched those in the central tower struggle to contain her. 

The kind of panopticon in play was pastoral, extending into the spiritual mind of the 

individual within the Bay. Foucault spent time at Stanford University dissecting the idea of the 

Pastoral through two lectures, one attempting to outline its history and the other to display how it 

bleeds into modern society. The themes of pastoral power are very important to Christian 

thought as a whole and are visible in early New England Puritanism. The pressure of pastoral 

power underpins Hutchinson’s trials, especially the church trial, which exists to understand the 

inner workings of Hutchinson’s mind and the origin of her sinful behavior. 

The pastoral modality of power sees God as a shepherd and his followers as his flock. By 

extension, those who speak for God are shepherds to the congregations they oversee. New 

England did not separate its religion from its government, so in Anne Hutchinson's time, John 

Winthrop operated as a shepherd. His utmost goal was to have a community that follows God 

faithfully and perfectly. Pastoral leaders keep their flock on the righteous path. The “shepherd’s 

role is to ensure the salvation of his flock” no matter what, so if someone decides to deviate, 

Winthrop is required to wrangle them (Religion 137). Anne Hutchinson’s sin lies in her self-

appointment as a shepherd. In preaching to her community, she leads her own flock away from 

the beaten path.  
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A main theme of the pastorate relating to Hutchinson’s narrative and religious 

government as a whole is the rule that the shepherd must always keep watch. Foucault believed 

that “the theme of keeping watch is important” because it means that the shepherd sees all and, 

by extension, knows each sheep's individual needs (138). This watching over extends further 

than the need for shelter and water. In Christianity, keeping watch becomes “a peculiar type of 

knowledge between the pastor and each of his sheep” (142). The leader must know not only his 

congregation’s material needs, but also their public and private sins. He must be aware of what is 

going on in each soul, which leads to the essential instruments of Christianity, self-examination 

and guidance of conscience. Self-examination does not mean examining yourself and your mind 

privately, as one might assume. Rather, one must open up entirely to their director, the one who 

judges souls (Religion 143). This practice correlates with the flaw that Williams detected, the 

insertion of human control on what should be a godly practice. Self-examination is a policing of 

the mind, a practice that humans should not be capable of in the name of God. This self-

examination is the crux of Winthrop’s protestant society, and Hutchinson’s second trial 

exemplifies the intense scrutiny of self-examination, the exhausting process of baring all to those 

deemed worthy.    

The panopticon and pastoral work together in very interesting ways here. They both rely 

on surveillance for success, but where one focuses on the more governmental side of 

surveillance, watching homes and interactions, the other focuses on religious surveillance, 

attempting to save the flock by intimately knowing their soul. 17th-century New England is a 

unique environment where these two separate entities meld into a pastoral panopticon, one that 

surveilles its people physically and spiritually to control the flock and lead them to salvation. 

Through the blending of church and state, the Puritan power dynamic creates these docile bodies 
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that conform in every way. It is a strong system until someone decides to transgress the bounds, 

and then the entire panopticon risks collapse.  

An analogy of Foucault’s illustrates how Hutchinson disrupts the pastoral panopticon: a 

township that has contracted a plague. To contain the deadly plague, every person in the 

township must remain in their place to avoid risking contagion and punishment. The leaders and 

magistrates hold ultimate power, and sentinels are stationed everywhere to survey the streets, 

ensuring that everyone is in their designated spot. Leadership checks each home, looking for 

signs of contagion and removing anything that appears dangerous. The town is segmented; all 

individuals have a place, moves are supervised, and everyone answers to a continuous leading 

figure. Altogether, it creates a model of “the disciplinary mechanism” (Foucault 197). When 

functioning correctly, the township shows perfect adherence to power by not only acting 

appropriately when directly watched, but also acting properly when no one else is there, just in 

case. A successful panopticon keeps order even when looking away. In 1630’s New England, the 

Massachusetts Bay Colony is the metaphorical plague-township, the magistrates and ministers 

keeping watch for contagions under the overarching continuous watch of a higher power, 

personified by Governor Winthrop. His position permits him to see danger coming and snap into 

action. Those below Winthrop remain within their designated space in society, including their 

designated gender role. Winthrop’s structure works defensively, the plague “met by order; its 

function to sort out every possible confusion: that of the disease, which is transmitted when 

bodies are mixed together; that of the level which is increased when fear and death overcome 

prohibitions” (Discipline 197). To successfully maintain his pastoral panopticon, Winthrop must 

separate the contagion and stomp out its effects.  
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Though the plague-township is primarily a panoptical metaphor, the religious values that 

perpetuate Bay culture make the plague-township a useful tool for understanding the risk of 

religious individuality, seen as a contagion that requires a firm shutdown. The plague is any 

ideology that disobeys the church’s doctrine in New England. Roger Williams could be 

considered a plague, gushing his rhetoric about the valor of a separate church-state system. Anne 

Hutchinson is also a plague, her “religious dissent appear[ing] on the historian's stage as a kind 

of biological contaminant, spreading disease,” though the danger of her contagion lies in her 

gender, rather than her ideology (Traister 141). Her followers, who open themselves up to her 

teachings and disobey the rules of the church, are contaminated. To restore order, Winthrop must 

remove the contagion is by revealing it as such. Hutchinson has gained a following, so her 

removal is complex. A panopticon relies on self-policing; those residing within must understand 

the consequences of their action and submit to the system to avoid punishment. To remove the 

contagion, to get citizens to appease their guards, the watchtower must make an example of 

Hutchinson and prove that her intentions are evil. The surveillance relied on religious influence, 

so to gain back the support that Hutchinson had stolen, they had to prove that her motives went 

against God. This was easier said than done. This system was created by men for men. In the 

21st century, the plague of women is more easily contained because figures like Hutchinson have 

proven that women can pose a threat, and legislation has adapted in accordance. However, in the 

17th century, the magistrates never accounted for a plague originating from a woman, especially 

not a woman who outranked them in intelligence and in religious study.  
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The “Civic” Trial 
 

 

In the previous chapter, the rhetorical focus fell on writing by Winthrop and Rogers that 

exemplified their thoughts on religious and civic duty. For this chapter, however, the same 

pattern cannot be followed because Anne Hutchinson’s writing does not exist today. Hutchinson 

is preserved only through two modes: the perception of her in others’ journals and the court 

transcripts from both of her trials. The rhetorical work in this chapter uses these trials, both the 

November 1637 court hearing and her March 1638 church hearing. Both trials reveal how the 

watchtower guards worked to rid themselves of Hutchinson, and how Hutchinson managed to 

hold her ground without the ability to properly premeditate her defense. As most of her work has 

vanished, there are no substantive works that explain her motives or ambitions in full. Her trials 

are largely believed to have taken place to give the appearance of due process, and the recording 

of her testimony “gave her what few women of her time enjoyed: a lasting voice” (LaPlante 

138). This court case portrays both the constraints that shackled women and Hutchinson’s 

navigation of those constraints to hold a platform. 

Hutchinson’s popularity posed a real threat to Winthrop’s “City on the Hill.” To deal 

with such a threat, “the leader of the colony, struggling to maintain social order, relied on a time-

honoured tradition for handing disobedience: a trial,” (McGunigal 149). Never truly a trial 

seeking out the truth, Winthrop attempted to publicly dismiss her and everything she created. At 

the very beginning of the two-day trial, Hutchinson shows that she does not intend to admit guilt. 

Winthrop begins with a long-winded statement about Hutchinson's faults and influences, but 

doesn’t outline anything expressly illegal. His statement ends by requesting that Hutchinson 

admit guilt. She responds by stating, in her first-ever recorded words, “I am called here to answer 

before you but I hear no things laid to my charge” (Hutchinson 482). In this one statement, she 
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calls Winthrop’s bluff, a daring move. He claims to have already named her crimes, which she 

rebuts with, “Name one, sir” (Hutchinson 483). The confidence that oozes from these first 

remarks is enough to warn witnesses that this woman will play into the subservience expected. 

She is a woman prepared for battle and unwilling to fight against ambiguous claims. This fast 

and snippy clash of words will persist throughout the entire trial as Winthrop and Hutchinson 

continuously try to get an admission from the other, each fighting for control of the room.  

The irony of this trial is that in attempting to cut down Hutchinson’s influence and force 

her back onto his path, Winthrop presents her with the opportunity to grab a platform, and by 

stepping onto it, Hutchinson made herself a shepherd. Intended to be a display of power, forcing 

witnesses to abandon Hutchinson, and become loyal again to the watchful eye of the 

government, the trial instead becomes a mockery of him and his system. Every line of attack that 

Winthrop started is promptly stopped, Hutchinson treating him as the contagion that he claims 

her to be. He attempts to point out her guilt by association. She responds that the beliefs were her 

own, not public, and thus not actionable. He brought up the fifth commandment, attempting to 

equate honoring thy father and thy mother to honoring the “fathers of the commonwealth,” to 

which she responded that she did fear the Lord and her parents, but should her parents really 

supersede the lord? (LaPlante 16). Hutchinson argued that his application of the fifth 

commandment meant human authority outranked God’s. This argument probably reminded 

Winthrop of his arguments with Roger Williams in the debates of the separation of church and 

state, where Williams also argued that the only way to preserve the Lord’s will was to separate it 

from human fallacy. Though Hutchinson did not wish for a divide between church and state, her 

own subjugation required her to use logic similar to Williams’s for defense. Through her 

debating against the policing of the mind or the control of the common man, Hutchinson formed 
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an argument for the separation of church and state, revealing that the current system worked 

against her, particularly, and needed dismantling.  

Hutchinson's gender created a unique space for debate. The trial was largely brought on 

because of her female influence in male spaces, her autonomy constrained by a system aimed 

against women. However, her gender also provided a cover that Winthrop and the other leaders 

had not anticipated, as the system in place had yet to make laws for the possible scenario that a 

woman would cross the line and influence men. Winthrop “couldn’t accuse her of contempt 

against the state or of sedition because as a woman she had no public role,” forcing Winthrop to 

weigh whether it was more important to preserve his authority as a man or as a civil leader 

(LaPlante 12). To charge her with either of those, even if he could, would designate her as equal 

to men and equally capable of leading them. It would allot her power that simply could not be 

given if the gender roles of both religious and civic spaces were to survive. Hutchinson posed a 

real threat to these roles, using intelligence and confidence usually only embodied by men. She 

had an admirable way of hearing Winthrop’s argument and flipping it on its head, pointing out 

the rhetorical flaws in his reasoning. Hutchinson did this quickly and coherently, a skill most 

lack because of the confidence and education it requires.   

It is worth noting that Anne Hutchinson was heavily pregnant with her 15th child during 

this trial, a pregnancy significantly more difficult than her previous one, and actually lost 

consciousness shortly after this last-mentioned argument. However, once awake and able, she 

consented to continuing the trial. Winthrop finally addresses the meat of why Hutchinson’s trial, 

questioning where she received the authority to teach others. Using her biblical knowledge and 

modeling the same type of credibility seeking that both Winthrop and Williams had used to back 

their own arguments, Hutchinson relayed scriptures that permitted women to teach younger 
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women. A battle of biblical quotes ensued, each shepherd using their own interpretations of the 

same passages, showing both the individual knowledge that they possessed over the text, but also 

just how widely interpretable a single text is. The biblical sparring disrupted Winthrop’s model 

by showing the power of biblical interpretation and showing a woman capable of interpreting. 

Winthrop grew frustrated, not wishing for the bible to be stretched and molded based on the 

individual, let alone the woman, and demanded that she find more specific scripture that 

permitted her to teach. Hutchinson, losing patience, responded sarcastically with “Must I show 

you my name written therein?” (LaPlante 40). Her spunk, mixed with her strong abilities as a 

rhetorician, made her a force to be reckoned with.  

 The charges against Hutchinson for teaching in her own home were difficult to uphold 

given her ability to slip through the cracks provided by her gender, so the trial shifted to 

Hutchinson’s talk of the clergy. Hutchinson’s ability to “discuss their characters, as ministers of 

the truth, was intolerable at that age and in Massachusetts Bay”(Chandler 16). Hutchinson had 

recently claimed that the ministers were not properly preaching the New Testament because they 

preached a covenant of works. Leaders believed that only complete obedience granted access to 

the afterlife, a system relying on human merit. Hutchinson believed in a covenant of grace, 

where those with complete faith in God would be saved. A covenant of works was conditional, a 

covenant of grace universal. When her claim came up in trial, Hutchinson requested the eight 

ministers called to testify take an oath before discussing the matter to ensure their honesty. Many 

of the accusations relied on private conversations, which could easily be misconstrued. Her 

request asserted power and shocked those unaware that a woman could do so. Her education and 

rhetorical skill surpassed most people in the room, and her weaponization of knowledge left the 

audience dumbfounded. The ministers were disgruntled at the insinuation that they might lie, but 
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a few took the oath and recounted the statements Hutchinson had said against the clergy, with 

some speaking in favor of the defendant or clarifying previous statements made by others.  

Cotton’s statements made an impact, as he discussed the event in full detail, pushing 

against the claims against her. Cotton had a rocky relationship with leadership, his teachings 

deviating from traditional interpretations, but careful to not deviate too much. He was highly 

valued, responsible for a massive surge of converts and contributing to the pastoral panopticon 

by suggesting that candidates for the church must “testify publicly about…the working of grace 

in their soul” (LaPlante 98). Cotton was a teacher to Hutchinson, but did not always agree with 

her radical interpretations of his beliefs. He also, notably, sent “female spies” into Hutchinson’s 

home meetings at the behest of Winthrop, though Hutchinson discerned the intrusion and acted 

accordingly. In this act, Cotton showed his willingness to aid the eyes of the panopticon, 

bringing surveillance past the security of her front door. Cotton was likely brought to court under 

the assumption that he would testify against Hutchinson. Cotton initially hesitated to make a 

statement at trial, saying “I did not think I should be called to bear witness in this cause, and 

therefore did not labor to call to remembrance what was done” (LaPlante 111). In the end, he did 

defend her, and “the case against Anne Hutchinson could not stand” (113).  His privilege as a 

man allowed him space to defend her, and it was enough to discredit the claims against her. 

Though she could still be admonished for passively supporting causes against leadership and for 

running scripture meetings unbecoming of a woman, her principal charge of "traducing the 

ministers by usurping their powers without authority” would not hold (LaPlante 113).  

As the tide of the trial changed, Hutchinson began to preach.  Hutchinson shepherded the 

room, explaining her beliefs and intentions. She was close to victory, and speaking freely was the 

nail in her coffin, but perhaps, as LaPlante argues, because a woman’s mind was “not considered 
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worthy of public interest,” the idea of speaking in front of so many and being heard was too 

much to resist (117). During her monologue, Hutchinson claimed that the Lord had spoken to 

her, showing her right and wrong in the ministry, and allowing her to speak for him. To claim a 

direct link to the lord was to rush up the ladder of the pastoral panopticon, to usurp those in 

charge. When asked how she knew it was the spirit guiding her, she slammed her response back, 

“How did Abraham know that it was God that bid him offer his son, being a breach of the sixth 

commandment?” (Hutchinson 508). This powerful strategy took an important biblical example 

and compared it to herself. By giving power to personal interpretation and directing attention 

towards religion’s dependence on the individual, Hutchinson threatens the entire panopticon, 

removing the emphasis behind those in the watchtower. As she dismantles that one interpretation 

is true above all else, she requires those in charge to persuade their followers to fall back into 

place.   

Only men could speak to God because they were the civic and religious leaders, the 

guards in the religious watchtower. Hutchinson was not supposed to. Where her gender had 

worked to her advantage so far, here Hutchinson “threw off the shield of her gender” and acted 

equal to the men in the room (LaPlante 119). Where Rogers and Winthrop used bible passages 

and examples to prove their point, for Anne Hutchinson to do so was heresy. She was not a 

minister, and worse, she was a woman. She warned the men saying “You have power over my 

body, but the Lord Jesus has power over my body and soul,” removing the panopticonal 

authority placed on her, and finished off by saying “if you go on in this course you begin, you 

will bring a curse upon you and your posterity, and the mouth of the lord hath spoken it” 

(Hutchinson 509). In this statement, she placed herself on the side of God and against the state. 
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The men thought her tone was too close to witchcraft for comfort, fearing that her 

contagious preaching style would infect those listening, and at last, Anne Hutchinson was 

banished. This was not a surprise; no outcome of this trial would end in a declaration of 

innocence. She entered the room knowing that she would be subjected to a tedious examination. 

Escaping conviction was impossible because she was tried by men “to whom religious toleration 

was hateful; who were previously determined to convict her, and made use of the form of a trial” 

to accomplish their goal (Chandler 10). However, her examination was far from over. The 

banished Anne Hutchinson was to enter a new trial. 

 

The Religious Trial   
 

 

Anne Hutchinson faced two separate trials at the time of her banishment from 

civilization. The first trial banished her from the Massachusetts Bay Colony. The second was 

specifically for the church, where she was excommunicated. This second trial was vital because 

though Hutchinson was already banished, the church trial specifically removed her heretic ways 

from the sacred Puritan practices. In the previous civic trial, the panopticon's guards on high 

miscalculated the outcome, and Hutchinson managed to spread her contagion, preaching to the 

audience and shepherding them away from Winthrop’s path as she publicly discredited his 

interpretations. The pastoral panopticon had exposed itself as insufficient under the gaze of the 

community. This second trail was vital, an opportunity for the pastoral panopticon to reassert its 

dominance and squash any remnants of contamination that had not been destroyed by her 

sentencing. This second trial examines the mind, attacking Hutchinson’s morals and sins from 

every angle until it renders her defeated. It is this second trial that unveils the full extent of 

pastoral harm, as Hutchinson’s mind is penetrated and her character attacked.  



 56 

The last trial left space for witnesses to question leadership, watching as the warden of 

the panopticon was stopped short, argued against, and reduced to outrage while Hutchinson 

remained calm and collected. This trial and its intimate, relentless contact would force 

Hutchinson to back down, as she longed to remain a member. Hutchinson would change her 

argument, as the constant, intense scrutiny revealed to her that regardless of her faithfulness, her 

position as an independently thinking woman would force her out of society. Though the second 

trial works to emphasize the control of a religious government, the result shows the shortcomings 

of a society too focused on enforcing uniformity, as a devout woman is cast out.  

The New England Puritans had intense requirements in order to become full members of 

the church. Members were expected to have a “profession of faith, evidence of contrition for sins 

and a godly life, and a willingness to take hold of the covenant” (Bremer 635). For some citizens, 

like William Hutchinson, it was done without delay. For others, there were hoops to jump 

through. Anne Hutchinson, for instance, had to wait until a week after because of concerns about 

her character after her argumentative reputation followed her off the ship. Her questioning of a 

preacher’s message did not show the full obedience to the hierarchy that was required to be a 

member. To join as a full member at all was remarkable, given that full membership was “a 

privilege that was granted to fewer than half of the colony’s inhabitants” (LaPlante 65).  

 Being excommunicated from the church followed the same “intense and public” rigor as 

getting admission. The examination was constructed to give the appearance to the onlooking 

flock of not being human-controlled. The tests looked as though they were God’s will to avoid 

scrutiny of those within the examinations who policed themselves into submission. The lengthy 

process included a “response to the Word, then a sense of remorse, humiliation, and repentance, 

then the arrival of the Holy Spirit bringing saving grace, followed by the transformation of the 
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soul by faith, justification, sanctification, and assurance of eternal redemption” (LaPlante 171). 

Receiving saving grace was a long process alone, given that it was supposedly bestowed by the 

divine and humans had to somehow prove it. To prove that you received saving grace, you 

prepared and were convicted. Then, one must show humility and a desire to believe, and finally, 

had to effectively assure those judging that you would obey the lord with new obedience. If one 

managed to do everything, they were allowed to stay in the church. Of course, the new, enforced 

obedience would only be considered obedience if it fit with what those in charge saw as 

appropriate. This foreshadows the enforced obedience of contemporary legislation, as modern 

interpretations of religious liberty only protect one moral set. Like many 21st-century women, 

Hutchinson was a faithful person; she just didn’t show her faith acceptably.    

At her trial, Anne Hutchinson faced 82 specific charges that the men of the congregation 

had brought against her. To prove her faith, she needed to renounce them all to the public. Once 

every error was read, she countered the pastoral panopticon authority, responding with “If it be 

truth, it is not mine but Christ Jesus, and then I am not to lay it down,” refusing to submit 

(LaPlante 173). This process was extremely humiliating, and most in her position wanted the 

process over quickly, but Hutchinson refused to admit fault. Each error was read again, and this 

time, some were debated by the congregation, others were debated by her, but each was 

addressed. She used excellent skill in this process, quoting Biblical evidence for support and 

volleying with the men quickly, dissecting the argument piece by piece to the point that most 

present were lost in the intellectual debate. She refused to be led down a path without intention.  

The pastoral served the panopticon by rendering the private exposed to the public. With 

these 82 charges, her soul was under examination, and Hutchinson was forced to bear all, 

explaining her motivations in depth to her skeptic judges. Winthrop and the other leaders worked 
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to sift through her statements and understand her mind, her motives. Moving past the normal 

realm of awareness, the structure and depth of the interrogation created an intimacy only capable 

of forming through invasion. This was serious business because the pastoral framework believed 

that you must always be guided, and “you were fatally lost if you tried to escape it” (Religion 

143). They wanted to prove that she was lost so they could properly remove her and destroy any 

residue of her contagion, but she did not want to be removed.  

 The second day of the trial began with the reading of the list of her errors again. This 

time, however, Hutchinson started a different approach. Cotton had coached her at length, 

helping her to please the congregation. Hutchinson cherished the church and was willing to make 

some concessions. When asked what changed to make her more agreeable, Hutchinson said that 

with her sins opened, she had to acknowledge where they first came from, “Instead of looking 

upon myself, I looked at men” (LaPlante 196). This important sentiment for Hutchinson 

coincides with Williams’ thought process. He believed that religion was tarnished when men 

imposed themselves on God's will, reducing the divine to the human level. In this quote, 

Hutchinson explains the same through her own personal experience. She only fell into error 

when she was forced to conform to human leadership rather than the faith that she felt within 

herself. By conforming to the beliefs of those in the watchtower, she strayed from her true 

mission, and only through realizing that did she free herself of guilt. The pastoral panopticon’s 

limits could not reach her. She knew her bond with God was legitimate regardless of her gender, 

so she scoffed in the face of those trying to bind her. Though these two rebels are on opposite 

sides of the debate of separation of church and state, they do an excellent job of revealing that 

the religious government is so unforgiving that even those devoted to God are not safe. 
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 Hutchinson believed in her own interpretation and refused the approved mission of the 

Bay’s pastoral panopticon. Hutchinson was not altered in her judgment; she had simply changed 

her expression (LaPlante 198). She rejected the revelation they all hoped for, but she got better at 

speaking in a way they found acceptable. She had almost gotten them by playing their own 

game, and by blatantly stating it, she minimized their impact and proved their religious and civic 

hierarchy ineffectual. After much discussion, the decision was made for her to be 

excommunicated. Reverend Wilson went so far as to condemn her to Satan.  

With that, Hutchinson’s trials were over. The experiences she endured were a testament 

both to her own rhetorical prowess and to the flaws within the system that held her. She lost both 

trials on paper, but her moves revealed weaknesses in the pastoral panopticon that had not been 

so blatant before. In a few short days, Hutchinson had worked to legitimize vast interpretation, 

argued in favor of women’s preaching, and proved herself to be as capable as anyone in a debate, 

dismantling the watchtower’s untouchable appearance and rendering herself a shepherd. The 

public display made an impact; many in the audience were captivated by her rhetoric and her 

ability to preach in a style previously only used by men.  Her religious trial revealed how the 

constraints of a pastoral panopticon dove too far, removing even those who valued the church. 

The intensity of religious scrutiny forced Hutchinson to stand against the system she had 

respected, realizing that she would never be able to thrive within it. In these trials, Hutchinson 

both reinforced the need for a separation of church and state against enforced uniformity and 

foreshadowed the experiences of modern women who would also face criminalization at the 

hands of the pastoral panopticon, regardless of their loyalty to the watchtower.   
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Mother of the Monster 
 

 

 The overarching concern of this project is the effect of a government influenced by 

religion, creating a pastoral panopticon that particularly criminalizes women’s bodies, 

pregnancies, and self-determination. The first chapter revolves around the original intent and 

need for a separate state. The second follows the dangers posed specifically to women within a 

pastoral panopticon system built to hold women down. The third will uncover the modern-day 

effects of a religiously influenced government mirroring the mistakes of the past to punish 

modern women’s bodies. To reflect this cycle, harm done in the past must be captured to mirror 

harm done in the present. A close companion of Hutchinson, Mary Dyer is a prime example of 

the effect of a pastoral panopticon on a woman’s body; her criminalization following tragedy 

uniquely mirrors the side effects of the pastoral panopticon that persist today. Immediately after 

Hutchinson’s trial ended in 1638, Hutchinson walked out of the church, gripping the hand of one 

woman brave enough to stand with her. As they walked out together, an image of resilience, a 

person in the audience inquired about the woman's identity. Another answered saying “that it 

was the woman who had the Monster,” her entire identity narrowed to one of the most traumatic 

nights of her life, and used as a shameful designation (Winsser 20). This comment caught the 

attention of magistrates, and Dyer’s shameful secret was forcefully excavated.  

One month before the 1637 civic trial that would banish Hutchinson from Massachusetts, 

Mary Dyer suddenly went into preterm labor. With her husband away, seeking a place of refuge 

in preparation for Hutchinson’s possible banishment from the pastoral panopticon, Mary Dyer’s 

life and the life of her child were placed firmly in the hands of  Hutchinson herself. It was a 

breech birth, considered risky even now, and considered almost always fatal in the 17th century. 

Dyer gave birth to a stillborn baby girl who was severely malformed. A tragedy in every sense of 
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the word, Mary Dyer was left without the child she had longed for. Because of the stillbirth and 

the malformation of the child, and with religious and superstitious eyes that policed the women 

of Massachusetts, a horrible moment of this woman’s life would be “held up for public viewing 

and minute examination,” and would follow her until the day she died (Winsser 22).  

After the fetus was delivered, Hutchinson knew that the birth must be contained. As seen 

in the trials of both Hutchinson and Williams, the Puritan culture did not allow deviation from 

what they believed was God's path. The City on the Hill, and those who resided within it, were 

held to an impossible standard shaped by their religious beliefs. Puritans constantly sought signs 

of their salvation and worked tirelessly to prove their faith through examination. Because of the 

intense religious surveillance and its supposed tie to righteousness, “Puritans often took public 

what otherwise might have remained private” (Winsser 22). This applied to both good and bad 

signs: one was commended for their closeness to God, and others were prosecuted for their lack 

of proof. According to Winsser, a scholar with a particular focus on Mary Dyer,“the law required 

that all births be publicly registered” (23). While other researchers like Robert Gutman write that 

the first law demanding birth and death records came in 1639, two years after the monstrous 

birth, the law was built on legislation from 1635 requiring a system of “town-colony relations” to 

improve the organization of the townships within the Bay as they grew rapidly (60). Many of 

these records were kept by churches, organized to track baptisms, another small example of the 

observations done by churches in conjunction with legislation. Not to mention, people would 

notice if Dyer were pregnant one day and not the next, so Hutchinson formulated a plan.  

Hutchinson, knowing “what condemnation this tragic delivery would bring in a society so 

steeped in biblical metaphors” and “fearful of an angry God,” fled to John Cotton, who advised 

Hutchinson to hide the baby, finding himself sympathetic to their situation (Winsser 23). 
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Hutchinson buried the fetus in the woods, where it remained for five months, and swore the other 

witnesses to secrecy. Dyer mourned privately in her home where panopticon eyes could not see. 

After overhearing the comment at Hutchinson’s trial, Winthrop began investigating, examining 

the fetus and interrogating the midwives. Winthrop’s motive, other than to condemn Dyer, was 

to place control over Hutchinson and her followers. To Winthrop, Hutchinson “superseded the 

immediate import of the monstrous birth through her control of its appearance” denying him the 

ability to supervise births, be they monstrous or not (Traister 135). The birthing suite was a 

separate space, escaping the scrutiny of the panopticon as those in power, men, were not 

permitted in and knew very little about the birth process. Those in the watchtower had to have 

faith that the self-policing mechanisms of the panopticon would work inside the walls of the 

birthing suite, but Hutchinson’s scheme to disguise the birth directly opposed the rules of the 

prison. Even in the birthing suite, a space created for women alone, there were still mechanisms 

in the pastoral panopticon to allow leadership surveillance, and Hutchinson’s plotting disrupted 

the surveillance. Eventually, however, the panopticon would discover her secret.   

 Dyer’s story portrays the bleak reality of women’s reproduction in the 1630’s. With the 

birth mortality rate much higher and the religious stigma so potent, Dyer’s experience was not 

altogether unique. Women lived in a very specific space, unable to hold any platform or speak 

publicly because of their designation as homemakers and incubators, but should they fail to 

properly bring life into the world, their already meager classification shrank further. To lose a 

pregnancy was to lose social and spiritual standing, regardless of the reason for loss. Dyer’s 

tragic miscarriage was misrepresented as a criminal act, turned into a punishment from god. Not 

only was she damned, but her trauma was capitalized on as a means for knocking down Anne 

Hutchinson and her dangerous ways of thinking. She was transformed into a “classical tale of a 
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female fall” where a woman pays the price for “succumbing to the seductions of public speech 

and interpretive authority” (Myles 2).  

Dyer’s “crime” followed her for the rest of her life, regardless of where her family fled, 

with Winthrop sharing her story so widely that William Bradford of Plymouth, Roger Williams 

in Providence, and John Winthrop Jr. of Connecticut all heard the news swiftly. John Josselyn 

“heard the tale at sea,” and Reverend Edmund Brown discovered the story in England (Wissner 

26). Her story was printed in papers in England and New England, written in books, captured in 

recordings for historical purposes, every person adding their own terrible spin to it, describing in 

detail the condition of the child or the sin of the mother. To the entire world, Mary Dyer was 

“now either the Wife of William Dyer,” or “the woman who had the monster,” a gross 

simplification that turned her existence two-dimensional (Winsser 29). Her criminalization 

turned her into less of a person than before. Before, she was already belittled simply for being a 

woman. Now, she was a pariah for her supposed crime, shoved even further down. 

 

Implications of Hutchinson and Dyer 
 

 

Anne Hutchinson is a valuable person to look at in this debate of the separation of church 

and state, specifically in understanding the limits in place when this concept was developing. 

Roger Williams is very clear in his desire to separate the two, very confident in his reasoning, is 

able to show the changes possible if such a community were to exist. Hutchinson didn’t want a 

separation of church and state. In fact, she opposed separation. However, through her own trials, 

facing down banishment and excommunication, she formed an argument that necessitated a 

separation of church and state. The non-existent lines between civic and religious duty left her 

susceptible to punishment, regardless of her faithfulness and loyalty. The only way for her to 
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have the platform she desired, to thrive in a community she worked so hard for, was to flee to 

Rhode Island, where Roger Williams had already started a community that would accept her. 

Even when her greatest desire was to live in a unified space where God embodied all, only a 

separation allowed her the personal freedom. Unlike Roger Williams, who wanted to dismantle 

the society as a whole and was arguably still treated better than Hutchinson, being that he had a 

platform to speak from in many churches, and was not accused of witchcraft. Hutchinson was 

banished because she wanted to be a part of the conversation.  For her to participate, though, the 

church would need to dismantle its oppressive structures. She was a faithful woman of high 

standing, a mother to 15 living children, and a community leader, but she had opinions and a 

voice. Roger Williams does an excellent job of highlighting the mistakes in a mingling of church 

and government. Hutchinson, on the other hand, shows how the pastoral panopticon managed to 

constrain women. Her trials also revealed the possibility of women sharing the spotlight with 

men, but those in charge removed her dangerous thinking like a cancerous cell capable of taking 

down the entire body.  

In ways Chapter 3 will demonstrate, women of today are criminalized through a religious 

lens, their tragedies publicized as a mechanism for control. There is an important distinction to 

be made, though, as the focus of this project shifts to the present. Women in the 17th century 

faced oppression in obvious ways that women today do not. They were unable to talk publicly in 

churches, to own property, or to wear pants. However, they were able to hide. Where women 

today have more autonomy, they have less privacy. A panopticon thrives on its ability to see all 

without being seen, to passively control through constant observation. However, as shown 

through Hutchinson’s trials, there were gaps where the pastoral panopticon could not see, 

because the men who ruled it did not anticipate certain outcomes. For example, men in authority 
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were “prohibited by ecclesiastical and civic law from knowledge and disclosure of the events of 

childbirth”, subordinated by the midwife. Because of this barrier, Winthrop and other men in 

power “regarded the birthing room as a ‘separate sphere', debarred from his gaze,” and believed 

that childbirth itself was “an interruption of patriarchal authority” (Traister 140). The birthing 

suite was a woman’s space, rarely perceived as a risk to the patriarchal system, similar to how 

the women’s groups or ‘gossipings’ went on for so long without question. However, because it 

was Hutchinson in the room, and because the lost pregnancy was hidden from the violent gaze of 

man, the birthing suite now required examination.  

The following chapter will discuss more of the impact of Hutchinson and Dyer’s 

narratives, using the pastoral panopticon framework to reveal how the boundaries that held 

women in place in the 1630’s are still active today. The birthing suite, once a space designated 

for women and out of the grasp of man, now is intimately surveilled, with religiously influenced 

Supreme Court cases making it possible for the christian pastorate to flow through modern 

panoptic society. There are direct links between the way women were treated and their 

reproduction stigmatized, and how women are still viewed and policed today. Though the 

Establishment Clause is meant to protect religion and government, the current originalist 

interpretation makes it possible for legislative boundaries to shift, and women to pay the price. 

Roe v Wade functioned as an extension of the separation of church and state, with reproduction a 

contentious topic on religious spaces, and its removal opened gateways for religious oppression 

to slip into women’s spaces. Though Mary Dyer’s criminalization seems outdated, the following 

chapter will show how current moves make it possible for women to face the same scrutiny, 

revealing a pattern of harm that will continue if the separation of church and state continues to be 

squandered and originalist values allowed to persist.  
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MODERN DAY WITCHHUNT 

 

On the surface, very few similarities exist between the modest early colonies and our 

modern sprawling metropolises. Deeper, though, shrouded under a complicated mess of 

constitutional interpretation, the theological roots of the United States persist. With those values 

still bleeding into society today, resurfacing more and blurring the lines of separation of church 

and state, so do the sexist and oppressive traits of religious government.  

 Roger Williams’s interactions with John Winthrop’s early leadership outline the history 

behind the creation of the separation of church and state. Williams’s original intention behind the 

separation of church and state worked to protect both government and religion. He believed that 

creating a mandatory uniform religion enforcing one set of values, damaged religion; to include 

God in secular governing not only convolutes government, but weakens one’s relationship to 

God, making Him susceptible to human fallacy. Williams argues this in The Bloudy Tenent, 

writing that religious uniformity leads to violence and the desecration of both the civic and 

spiritual spaces. Williams’s work influenced the creation of the Establishment Clause, 

showcasing at length how the inclusion of religion in government works against the pious man. 

This chapter continues with the pastoral panopticon, a Foucauldian framework combining the 

“pastorate,” the spiritual relationship between the shepherd and the flock, and the “panopticon,” 

a system of all-encompassing physical surveillance that creates docility. Together, the pastoral 

panopticon uncovers the penetrating physical and mental surveillance of religious government. 

This chapter will connect Williams’s argument to the thinking of Justice Samuel Alito, revealing 

that the current originalist interpretation of religious liberty hinders religious freedom and does 

not align with the founding intentions behind the establishment clause, instead following the 

patterns of the problematic governing that necessitated the constitutional principle.    
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Looking at the damages inflicted by a theological government is much too broad, and it is 

Anne Hutchinson’s narrative in the previous chapter that narrows the scope. Examinating her 

journey of assimilation into a new society, rise to power, and subsequent downfall reveals how 

the religious governing structure in colonies was particularly oppressive for women. Her trials, 

precipitated by stepping outside of her gender role, created an environment for observation so 

severe that her punishment was inescapable. Hutchinson’s banishment and excommunication 

illustrated the eradication of her contagious thinking. The narrative of her close companion, 

Mary Dyer, further points to the impact of God in government. What should have been a private 

tragedy became a lifelong condemnation as a stillbirth was twisted to showcase her failings as a 

woman of god. The denunciation represented the unforgiving nature of religious government, 

and its weaponization due to her connection with Hutchinson showed the lengths those in the 

watchtower will go to maintain order.  

 This chapter continues the use of the pastoral panopticon to highlight how the religious 

and civic surveillance that policed these men and women exists today in an evolved state. The 

narratives of Winthrop, Williams, Hutchinson, and Dyer predate the Establishment Clause, 

showing flaws within a system that does not safeguard the liberty and religious freedom of its 

people, even while claiming religion as its priority. As this chapter will illustrate, surveillance, 

particularly for women, is much more personal and persistent than it was in the 17th century, 

making it difficult for women to exist without constant risk. This is largely due to the 

overturning of Roe v Wade in the recent Dobbs v Jackson decision, and the legislation that 

Dobbs permits to regulate abortion and establish pre-viable fetuses as persons. The pastorate in 

particular comes into play as Dobbs was influenced by religious values, revealed in how Roe was 

overturned by using the principle of originalism to return to more traditional, religious values. 
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However, the 17th-century narratives show that traditional values only worked in favor of a 

specific subsection of people, those who weren’t just religious but were a specific type of 

religion. If one does not align with the specific religious standards enforced, they are forced 

down the shepherded path anyway, regardless of the impact on their individual liberty. 

 

Present Pastoral Panopticon  
 

 

When working with a transcending theme between the past and present, like religious 

influence, a framework that evolves with time is important. As James Bernauer, a scholar known 

for his analysis of Foucault’s intersections with theology, writes, Foucault’s research establishes 

a “history of the present” where it is necessary to engage in an analysis of religion because 

“forms of knowledge, power, and subjectivity which he saw as animating our cultures are often 

constructed in decisive ways in argument or alliance with religious practices or concerns’ 

(Bernauer 558). His work with the pastorate and the individualization of power uncovers the 

residue of religious governing. Foucault’s work surrounds religion while acknowledging the 

changes that occur over time.  

 The pastoral panopticon applies well to 1630’s colonies because their small population 

and religious interventions provide a clear visual of the interaction between religion and 

government. Because the vast majority valued religion, its impacts were more visible. Pastorship 

was vital in early colonialism; Foucault's themes were especially potent in spaces like the Bay. In 

part because of Roger Williams and Anne Hutchinson, the Separation of church and state was 

born and written into the First Amendment, and with that came the dilution of pastorship, 

creating the inaccurate belief that religion truly lost its influence on governing bodies. Currently, 

it can appear that the United States has successfully removed religion from government, 
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separating from the foundational religious structures that built the original colonies. Foucault 

rejects the “either-or acceptance”, refusing the idea that modernity has “supposedly and 

definitely moved beyond some dark age” and been liberated from the superstition of the religious 

past (Bernauer 558). Instead, his perspective focuses on the relationship between then and now. 

 The panoptic half of this lens is not far-fetched, as surveillance is a central part of any 

governing, but it does come as a surprise to an extent, as most current types of surveillance are so 

commonplace that they occur almost subconsciously. The panoptic lens works well in this 

project because the concept evolves in conjunction with time passing. As an example, the early 

years of this project show a time when surveillance is more comparable to the plague-stricken 

township, the earlier stage of the panopticon. The 17th-century Massachusetts Bay fits in with 

the plague model, the plague being Williams and Hutchinson and their contagious ways of 

thinking. Foucault’s thought process around the plague town is that its surveillance creates “a 

counter-city and the perfect society” (205). This language from Discipline and Punish fits 

beautifully in with John Winthrop’s goal for his society, to create the famous “city upon a hill” 

where all eyes fall on them and their example of high society.  

The plague town was a precursor to Bentham’s Panopticon, the prison blueprint that 

evolved the original power dynamic to “a generalizable model of functioning; a way of defining 

power relations in terms of the everyday life of men” (Discipline 205). Foucault believes that the 

Panopticon should not just be understood as either the plague township or the prison, but as a 

"figure of political technology” that is “polyvalent”, able to serve multiple purposes depending 

on the function chosen. Its mechanism of power makes it applicable to governing, used 

“whenever one is dealing with a multiplicity of individuals on whom a task or a particular form 

of behavior must be imposed” (Discipline 205). The town and the prison function as metaphors 
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to Foucault, watchtowers of surveillance that work to monitor, control, and, most importantly, 

change the behaviors of those within. Modern surveillance on women exhibits the same self-

policing as women disclose their information willingly to higher powers (corporations, 

government, etc.), though they are often unaware of who exactly is using it.  

Moving to the religious half of this framework, the pastorate, as Foucault describes it, is a 

structure formed out of Christian institutions evolved over centuries, influencing everything from 

prisons to schools to governments. The backbone of the pastorate is the shepherd-flock 

relationship, a power dynamic still in effect today. The shepherd title is given to those in control, 

those who lead the flock. This would mean God, and by proxy, whoever is left in charge by God. 

Pastoral power was originally conceptualized by the Hebrews as a more docile relationship 

between leader and follower. Winthrop used the adapted version of the pastorate involving much 

more surveillance and subservience. This new road to salvation through full surrender to one’s 

leader “introduced a game that neither the Greeks nor the Hebrews imagined” (Religion 143).  

The shepherd must keep constant watch over the flock and meet their needs. The pastorate is 

useful because its foundation interacts with Christianity and, by extension, the United States. The 

very foundation of this country is religious. The clear mission upon migrating was to find 

salvation on a new land through a rejuvenated bond with God, so to properly encapsulate themes 

from then and now, a religious framework is necessary.  

Modern-day secularity obscures the pastoral side of this Foucauldian framework. 

Because of the First Amendment, a distinct barrier is supposed to exist preventing the 

government from endorsing one religion. However, there are constant links to God throughout 

American culture, like the national anthem or our currency—except an accidental but, one could 

say, ironic 2005 stamping of “In God We Rust” on coins in Kansas.  These religiously influenced 



 71 

instances represent an underlying and increasingly true rule that religious ideology persists 

regardless. As the First Amendment is interpreted very differently depending on the 

circumstance, these moments of Godliness shine through more and more in new legislation. As 

Azhar Breeha Shah wrote for the Depaul Journal for Social Justice,  there are schools permitted, 

and in some cases, encouraging prayer and religious private schools receiving funding that 

previously would not have been allowed because of the Establishment Clause (4). The rise in 

Christian nationalism and the increase in religious rhetoric coming from politicians and the 

president himself are present daily. Religious influence hides in plain sight, steering Americans 

towards salvation, though more discreetly than earlier centuries. Obscurity is not the same as 

absence. Even now, states are pushing against the  Establishment Clause. In 2025, an Arkansas 

law, Act 573, required “A durable poster or framed copy” of the Ten Commandments “in a 

conspicuous location” in all public schools, libraries, and government buildings. In an ACLU 

press release, Spokesperson Heather L. Weaver stated that the law was permanently enjoined on 

March 16th, 2026, by Judge Timothy Brooks, ruling that Act 573 would “lead to the 

unconstitutional religious coercion of the child plaintiffs,” but the existence of contemporary 

legislation such as this proves that pastoral power still lives. 

Pastoral observance functions on a deeper level than the physical panoptic surveillance. 

The shepherd must “render an account” not only of every sheep but also of the actions they have 

done or are liable to do (Religion 142). Important to emphasize, Christian pastorship requires 

individual submission that is consistent with the shepherd’s will “not because it is consistent with 

the law, and not just as far as it is consistent with it, but principally, because it is his will” 

(Religion 142). The shepherd, or government official in this instance, must individualize 

surveillance to ensure that citizens are loyal to their leaders. They must implement a law that 
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keeps their flock on the right path and stops them from dallying. The statement above calls 

attention to the fact that leadership may not always focus on coinciding with the law; rather, they 

will focus on His will, or whatever interpretation of His will matters to that individual.  

Unlike the early colonists, Americans are not universally subservient to the same god and 

therefore not as prone to bending to the religious will of leadership as easily. However, we still 

are made to live through legislation that enforces it and technology that watches for missteps. 

Much like Hutchinson’s interrogation by magistrates to reveal her crimes, women today are 

examined by technology to ensure that behind closed doors, they are still at the will of those in 

charge. The lamb is not allowed to be lost by the shepherd; the citizen is not allowed to be lost 

by those in power. Surveillance is intense and everywhere, guiding them towards salvation.  

 Neither governments nor religion can exist without surveillance. Physically, the methods 

of surveillance we encounter have begun to feel normalized. Much like the older frame of the 

village plague, society today exists on surveillance “based on a system of permanent 

registration” (Discipline 196). We clock into work every morning and are assigned social 

security numbers at birth. We register to vote, register our cars, and register for passports. For the 

village to operate, in order for modernity to thrive, citizens must perform tasks until self-policing 

becomes second nature. Further than legal documentation, technology surveillance follows 

everywhere. Our behaviors modify naturally due to social media presence, ring cameras, and 

Find My Friends, etc. Our physical nature shifts to hyperawareness that someone is likely 

watching. Looking at contemporary women and how they are particularly affected by 

surveillance emphasizes the impact of the modern-day pastoral panopticon.  
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Surveillance of Modern Women 
 

 

Countless examples throughout history display women as the receivers of judgment in the 

best of cases, oppression and violence in the worst. It is impossible to organize into one 

document every instance of a woman victimized by a person with power. It is not impossible, 

however, to see where this scrutiny originated in the United States. In the early migration, Roger 

Williams and Anne Hutchinson highlighted the Bible’s importance. The Bible was law, a 

tangible guide to salvation that required permission to interpret because of its sacred power. 

Biblical women like Miriam (cursed with leprosy while her male counterpart remained 

unpunished), Mary Magdalene (the ‘prostitute’), or Eve (who needs no introduction), held 

tangible meaning in early societies and became the blueprint for how women should behave. 

These biblical stories also functioned as a blueprint for how women should be punished. Because 

of the harmful interpretations normalized in their community, Hutchinson and Dyer were treated 

as bad women who did not know their place and were punished for it. Their abuse fed into 

someone else’s salvation. It is through the same mechanism that women are still criminalized.  

 Barbara Welter identifies these constraints as the “Cult of True Womanhood” and 

encapsulates their lasting effects. Her writing refers to the 19th century, but she points out that 

“In a society where values change frequently, where fortunes rose and fell with frightening 

rapidity…one thing at least remained the same—a true woman was a true woman.” (151-2) As 

much as society changes, women continue to face the same pressures. To be a true woman, one 

had to be pious, pure, submissive, and domestic. These tenets go hand in hand with panoptic 

pastorship. This construct of the “Cult,” like everything else, was religiously based. Religion was 

necessary, submission was obligatory, and “women were warned not to let their literary or 

intellectual pursuits take them away from God” (Welter 154). Women existed to procreate and 
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pray at home, and submit to the watchful eye of men to ensure they weren’t learning too much or 

thinking independently. Women are harshly scrutinized in the pastoral panopticon, always 

observed, and behaving as such, even with only one physical pair of eyes watching. This 

framework for controlling women sounds familiar because Hutchinson and Dyer experienced the 

building of this societal mold and were punished for not fitting into it. The mold shaped by 

religious influence still exists today, though it takes a bit of a different form. 

Today, religious influence and surveillance hide in legislation, especially the legislation 

that controls women’s healthcare. As Anya Prince, a legal professor at the University of Iowa, 

writes in her article researching reproductive surveillance, these legal moves make it much easier 

to keep tabs on women as "reproductive health surveillance is omnipresent, expansive, and 

extremely problematic” (1078). In the birthing suite of Mary Dyer, the exact events were forever 

shrouded because of the lack of witnesses, and the situation was patched together and speculated 

in an incomplete jumble. In Welter’s “Cult of True Womanhood”, women were under the 

watchful eyes of their husbands at home, and God everywhere else. Today’s women cannot go 

through miscarriages, abortions, or other reproductive decisions privately because true seclusion 

is impossible, as “copious amounts of sensitive information about reproduction are collected by 

companies and data brokers on a daily basis,” making it difficult to truly be alone (Prince 1078).  

For example, apps like Flo are popular in the U.S. among women of all ages. Flo is an 

app created to record reproduction by tracking ovulation, monitoring fertility, and even 

predicting perimenopause, its popularity stemming from its in-depth recordings, tracking 

everything from a woman’s cravings on the first day of her period to the headache she gets on 

her fourth. Women might track their moods, their aches and pains, their sexual activity, and their 

pregnancy symptoms, amongst other uses. The app also provides information based on 
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subscription level that advises on questions of sex health, abortion information, tips on period 

pains, etc. Apps like Flo, though very helpful, are also dangerous, as seemingly harmless data 

collected is often shared without the participant’s full awareness. Personal reproductive health 

data is not widely protected by federal law. Health privacy is regulated by HIPAA, which only 

applies to health plans, healthcare providers, and business associations, meaning that “health 

information outside of the healthcare space is not similarly protected” (Prince 1097).  The data 

collected by women’s health apps like Flo is minimally protected, but the public is often under 

the misconception that the law covers their information, leading many to disclose more.   

There is no broad federal privacy law regarding data, but rules exist that require 

companies to honor user agreements on how data is collected and used. These user agreements, 

however, are often accepted without reading, as most are prone to do, leaving women’s private 

data at risk because of misrepresentation. The FTC sued Flo in 2021 due to this 

misrepresentation, finding that though Flo’s privacy policy promised the company would not 

share health data with third parties, they were found to have been sharing data with companies 

like Facebook and Google “without placing any limits on how these third parties could use the 

data”(Prince 1099). Flo settled, agreeing to represent honestly, but importantly, the settlement 

did not stop Flo from widely sharing data. This app, used by millions of women, is just one 

example of how far reaching technology is, and the lack of boundaries between the observer and 

the observed. As legislation makes certain healthcare choices difficult or impossible to obtain, 

the leaking of healthcare information has real consequences. The panopticon today relies on 

technology, surveillance cutting deeper than the days of old, recording everything from what one 

ate for breakfast to when they made an appointment at Planned Parenthood. The interrogations to 
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find proof of sin that Hutchinson experienced are essentially unnecessary now, as one’s phone 

reveals all—and not just to the corporations that initially collect and share the data.  

In the same way that one might clock in at work or post a story that shares the town they 

are visiting, a woman may use a mobile app to track their periods or order feminine products. A 

pregnant woman will search the internet for advice on how to tell their family or where to 

receive terminative care. A girl will Google pregnancy tests for her friend. A mother will look up 

the nearest Planned Parenthood to get her daughter birth control. While more cautious women 

may refrain from using pregnancy tracking apps, it is rare for someone not to Google a symptom 

of their pregnancy here and there. These seemingly insignificant interactions with the internet 

result in the distribution of reproductive information, or "uterus surveillance.” The allocation of 

pregnancy information can “increasingly lead to investigation and prosecution by police, and by 

anti-abortion activists in states that have banned or restricted abortion” (Prince 1082). Though 

there is no single law making it legal to use a woman’s search history against her in court, 

specifically regarding reproduction, the PATRIOT Act, which allows for trace devices and 

search warrants on technology (Section 216), amongst other legislation, makes search history 

evidence in court (epic.org). When surveillance legislation combines with new reproduction 

legislation post-Dobbs, the reproductive data on a woman’s phone becomes a cause for 

investigation. Suddenly, a Google search questioning the symptoms of a miscarriage becomes 

ammo for anti-abortion protestors or proof of intent in a criminal investigation.  

Like Foucault’s panopticon, “if a woman understands that she could be prosecuted or 

fears that she may be, it is prudent for her to act as if she will be surveilled and investigated” 

(Dellinger and Pell 30). The constant intimate observation creates a space where women know 

they are watched but cannot easily see by whom, or when. The panopticon is relatively obvious, 

http://epic.org/
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as “he who is subjected to a field of visibility, and who knows it, assumes responsibility for the 

constraints of power” becoming “the principle of his own subjection” (Foucault 202). In Texas, 

legislation like HB 7 or the Texas Heartbeat Act allows private citizens to file civil lawsuits 

against those who aid and abet abortion. This illustrates an increase in surveillance, as neighbors 

in the panoptical cells turn against one another to prevent the contagion of abortion. Similar to 

the plague-town, where reporting to the magistrates and refusing aid to others was a necessary 

condition of preserving the panopticon, legislatures like Texas’s work to tamp down contagion 

by removing those capable of spreading it, which is, in this case, a medical practitioner trying to 

aid women in need of medical assistance. With the increase in criminalization of women and the 

risk of investigation around reproduction coming from all sides, women are altering their 

behaviors.  

Where panoptic surveillance is a constant function of society, the intimate surveillance of 

the pastorate is more shrouded. Acknowledgement of the pastorate and its spiritual guidance is 

vital, however, particularly in the case of Dobbs, as pious values underpin the decision and its 

impact on reproductive rights. Religious influence is harder to see to the average citizen, given 

that the separation of church and state is still understood to be in effect, so lawmakers cannot be 

quite so obvious about how they shepherd while they surveil. David A. J. Richards dissects 

religious politics in his work, describing “new natural lawyers,” a conservative, religious group 

that currently impacts the world through decisions like Dobbs v Jackson. New natural law relies 

on rhetorical code switching, the conscious choice to communicate differently based on the 

audience they speak to. Much of what is critiqued by the public as religiously motivated can be 

dismissed with a claim of a secular structure that does not interfere with the First Amendment. 

The code switching between religious explanations for true believers and purportedly secular 
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legal theory for non-religious listeners explains how governing religiously is possible, given that 

it hides true intent depending on the audience. Supreme Court Justice Samuel Alito practices this 

method, emphasizing his religiously soaked traditional values in front of certain crowds, but 

maintaining a mask of secularity when writing and voting on cases. He does this through the 

legal theory of originalism.  

 

Dobbs: How is it Religious?  
 

 

 As legislation adapts to necessitate and support an increased observation of women, the 

data collected by technological surveillance not only exploits women for capitalistic profit but 

also increases the risk of criminal investigation or exploitation for anti-abortion groups. But how 

is this surveillance religious? On the surface, the Dobbs decision is secular, a removal of federal 

control and a delegation to the States. Abortion is no longer protected federally, but state 

legislatures can individually decide whether to keep or ban abortion. The decision determined 

that the Constitution did not protect abortion because of a lack of historical basis. This emphasis 

on history and its overshadowing of current needs is key to uncovering theological themes 

behind legislative decisions. In pastorship, obedience to traditional values found in said history 

involved conscience-guiding or a constant “bind” where one “must be led” or be lost (Religion 

143). In their effort to retain historical meaning, the Justices sought to prevent the loss of 

tradition by reverting to being shepherded once again by the values of the past.  

The Supreme Court Justices who contributed to the majority opinion were Clarence 

Thomas (Catholic), Neil Gorsuch (Catholic), Brett Kavanaugh (Catholic), and Amy Coney 

Barrett (Catholic). The man who authored the majority opinion, though, was Supreme Court 

Justice Samual Alito (also Catholic). One could look at this lineup and argue strictly based on 
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appearance that the Dobbs decision was written with the intent to align with Catholic pro-life 

views. However, it is important not to argue based on the identity of those responsible, but on the 

intention and impact of the policy. To argue that their intent was religiously motivated simply 

because they are Catholic, with Catholicism famously considering abortion a sin, would be to 

reason based on who makes the argument rather than what they argue (USCCB). It is important 

to consider religious affiliations as one discerns the background of a court decision to see the 

motivation, but one must also look into the argument itself and its credibility. To do otherwise 

would be to add to the demagoguery, the Us vs. Them, of religious liberty, rather than dismantle 

it. As Patricia Roberts-Miller writes in Demagoguery vs Democracy, “Demagoguery is a serious 

problem, as it undermines the ability of a community to come to reasonable policy decisions and 

tends to promote or justify violence” (8). Just as Williams argued against the combative nature of 

pitting one religion against another to prevent violence, we must do the same, avoiding 

polarization of someone for their beliefs rather than their impact.  

Alito and other Justices made their argument based on originalism, that the original intent 

of the Constitution does not cover abortion, so abortion should not be constitutionally protected. 

To support this decision, they had to grapple with reliance, a legal concept that regards the 

dependence citizens have on precedents, deciding if the harm that would come to those who rely 

on the precedent outweighs the good of its removal (Iocona 396). In the aftermath, however, 

those who the decision harmed are highlighted as laws that previously were unenforceable due to 

Roe, or were newly implemented post-Dobbs, create a hostile environment for women 

everywhere, regardless of their religious or political affiliation. Also, in the aftermath, the true 

intent behind the majority opinion authorship is revealed.  
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A Justice as an Example  

Supreme Court justices form their arguments in private or among colleagues, but also 

speak publicly about their work, building arguments around the principles they believe are 

central to their overarching task. This public display outside of formal court decisions removes 

guesswork, showing citizens the motivation behind each choice. Though a Justice might code-

switch, changing their rhetoric depending on their audience, one can still see through the strategy 

and understand the motives of the officials. Justice Alito, the author of the majority opinion in 

Dobbs, publicly discussed his motivation, linking his understanding of originalism to his 

interpretation of religious freedom, revealing the religious undercurrent of the decision.  

To understand the motive behind Dobbs and how originalism and religious influence 

interact in the Supreme Court decision, one needs only look at Justice Alito’s public discourse 

around constitutional principles like the First Amendment, more specifically, around religious 

liberty. Religious liberty is a foundational principle enshrined in the Constitution. The term 

“encompasses the right of all Americans to exercise their religion freely” and “to express their 

religious beliefs, subject to the same narrow limits that apply to all forms of speech” (Sessions 

1). This fundamental right is described in a 2017 memo from the attorney general, Jeff Sessions, 

as a guide for the execution of the law. It is the same principle, one that "protects the right to 

perform or abstain from performing certain physical acts in acceptance with one’s beliefs,” that 

Justice Alito clung to in his speech at the Religious Liberty Summit one month after the Dobbs 

decision passed. Through his discussion of religious liberty and the need to adhere to traditional 

values, one can understand what originalist values underpin the reasoning of Dobbs.  

In July of 2022, Justice Samuel Alito spoke at a Religious Liberty Summit in Rome just 

weeks after the Dobbs decision was made, joking with his audience that he “had the honor this 
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term of writing the only Supreme Court decision in the history of that institution that has been 

lambasted by a whole string of foreign leaders” (25:32). Chorused by the laughter of his 

audience, Alito proceeded to name politicians like President Macron and Prime Minister 

Trudeau, also poking fun at the Duke of Sussex and former Prime Minister Boris Johnson to 

rhetorically praise his own work through comical comparison. In this speech, Alito’s mission 

was to champion religious liberty to defend against the increasing secularity of society. In his 

argument, he makes claims aligning with the opinions of Williams and Winthrop. Alito considers 

his judicial philosophy to be “Practical Originalism” and emphasizes that the Constitution has a 

fixed meaning that relies on the original intent, within limits given the stretch of time that has 

passed (TAC). Given the value that Alito places on historical context behind the creation of the 

Constitution, an analysis of his words against the history he claims to heed is important.  

At the beginning of his speech, Justice Alito emphasized the danger of religious 

persecution by listing examples of religiously motivated violence, including instances of 

Christian death and the persecution of Jewish, Hindu, Muslim, and other groups. This is a 

prerequisite to his claim that religious persecution is alive and well, and religious liberty is under 

threat. Alito claims religious liberty is in danger “because it is dangerous to those who want to 

hold complete power” (11:40). This statement is reminiscent of Williams’s thought process, 

given Williams’s belief that forced religion creates violence. Alito follows this by discussing 

how polls show an increase in citizens who reject religion, indicating that those who want to 

“hold complete power” are unreligious people. The reality is that most denominations he listed 

above were persecuted by those of another faith, not those who were faithless, so to speak. Roger 

Williams discusses this in The Bloudy Tenent, writing “that the blood of so many hundred 

thousand souls of Protestants and Papists, spilt in the wards of present and former ages, for their 
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respective consciences, is not required nor accepted by Jesus Christ.” Williams argues that the 

bloodshed of religious persecution is an act against God, and cannot stand, but he also 

acknowledges that it is religious people casting the stones. Here is where Alito differs from his 

historical counterpart. While Williams backs religious liberty by showing that violence can and 

does appear out of forced spirituality, Alito throws blame on those who do not claim a religious 

affiliation. Though not all religious death is caused by another denomination, it is dangerous to 

insinuate that it is primarily nonreligious people responsible. That is exactly what Alito does.  

Justice Alito contemplates the legacy that this political age will leave for future 

generations, hoping that historians will look fondly at the U.S. today and realize that through 

trials and tribulations, Americans have proven that “it is possible to have a stable and successful 

society in which people of diverse faiths live and work together in harmony while still retaining 

their own beliefs” (8:12). It is a nice sentiment, oozing with pride for his country and all who 

reside in it, and mirrors the desire Winthrop held to be a city on a hill, “eies of all people upon 

us.” This mirroring continues as the remainder of this speech, with its discussion of traditional 

values and the need to ensure the world does not fall into the wrong hands, i.e., those who do not 

understand the value of religion, aiming to reinforce a stronger relationship to God for all. This 

sentiment shows a branching off, a shifting from religious liberty to religious shackling. To align 

with Winthrop is to align with subjugation, the exact idea that Alito fears for himself. Alito’s 

speech, though given with the intent to express the unifying qualities of a country built on 

religious liberty, actually speaks to a desire to unite the world under one religion.  

 Later on in his speech, Alito explains an anecdote where a young boy was looking at a 

rustic cross in a museum and asked his “affluent” mother, “Who is that man?” (13:10). Alito 

refers to this boy as a harbinger, claiming that this one child is indicative of what is to come if 
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religious liberty is not prioritized. Justice Alito states in a confident voice to his audience, “The 

problem that looms”—meaning the increasing turn away from religion—“is not just indifference 

to religion, it's not just ignorance to religion, there’s also growing hostility to religion. Or at least 

the traditional religious beliefs that are contrary to the new moral code” (13:50). This statement 

is significant in understanding Alito’s overall motive. He directly speaks about his belief that the 

current morals held by the country are problematic because they turn away from tradition, 

leaning into his originalist philosophy, but where tradition also coincides with religious practice. 

He also discredits the “new moral code,” making it clear that current trends do not align with his 

mission for salvation for the country. In this speech, Alito steps into his perceived role as a 

shepherd, pleading with his flock that the only way to right the wrongs in this country is to move 

away from the new moral code and back to God. He embodies the pastoral notion that one must 

follow the correct path or be “fatally lost if you try to escape it” (Religion 143). Rather than 

accepting the new cultural trends and backing the citizens, Alito believes it to be a trap that he 

must lead the people out of. 

 The idea of a society where religious liberty thrives, where all can hold their individual 

values and coexist with each other, is a nice one. Of course, even removing Alito’s religious and 

nonreligious arguments still leaves room to discuss how Alito’s belief in traditional views and 

legislation only serves a section of those dedicated to a pious life while claiming to support 

religious liberty. For example, though Alito references the hardships that the Jewish faith has 

faced in his opening statements about the need to protect one’s right to freely practice, the 

majority opinion in the Dobbs decision that he authored directly impedes a Jewish woman’s 

ability to practice what is supported in her faith. Around 7.6 million Jewish people live in the 

United States and must abide by new legislation after the Dobbs decision, and risk prosecution 
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should they abort a fetus. Yet, in the Jewish faith, “a fetus is considered a part of the mother’s 

body and attains the status of a person" only upon birth (Shah 17). A mother in the Jewish faith 

is supported in the decision to get an abortion if it means protecting the mother. It is not murder 

or a sin according to their value system, yet it will be treated as such by the “free religion” 

government that Alito’s beliefs are promoting.  

 One concern that Alito considered was the interpretability of religious liberty. He states 

that the various ways religious liberty is protected worldwide are still positive law, a manmade 

system to maintain order separate from moral or natural law. This unnerves him, as “positive law 

can always be changed and perhaps more important, it has to be interpreted, and any judge who 

wants to shrink religious liberty will not find it very difficult to do so” (22:21). He continues, 

discussing the risk of shrinkage and its impact on one’s ability to practice religion. Alito states 

that religious liberty might shrivel down to freedom of worship, meaning “freedom to do these 

things that you like to do in the privacy of your home or your church or your synagogue…but 

when you step outside to the public square in the light of day, you had better heave yourself like 

a good secular citizen” (23:31). In this section, leading up to his quip about Dobbs, Alito shows 

fear that his own religious freedom might be compromised depending on interpretation. He does 

not want to face the surveillance that others do, forced to practice away from the prying panoptic 

eyes. The irony, of course, is that, similar to Winthrop, who punished colonists like Williams, 

Hutchinson, and Dyer for practicing their own interpretations of faith outside of their homes, 

Alito’s own authoring of the Dobbs decision places women in the same situation. Dobbs 

infringes on many denominations' and multitudes-more individual’s abilities to practice their 

faith (or lack thereof), based on his own interpretation and practice of law and religion.   
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Muslim women, Hindu women, and many other smaller denominations, all of which 

should have been encompassed in Alito’s desire to live harmoniously with those of other beliefs, 

are similarly compromised as they risk criminalization for practices that align with their religious 

values. Dobbs “directly imposed Christian religious dogma” on every citizen in the United 

States, "effectively diminishing the religious freedom and autonomy of individuals who rely on 

secular ethical frameworks or other religious worldviews” (Shah 2). It contradicts the goals Alito 

championed in his Religious Liberty speech. Foucault believed that, in Christian pastorship, the 

shepherd’s will is followed “not because it is consistent with the law, and not just as far as it is 

consistent with it, but principally because it is his will” (Religion 143). Though Alito’s intent in 

both the Dobbs decision and  his speech at the Religious Liberty Summit might have been 

genuine in his hopes to unite Americans or unify the flock, the impact of his actions shows a 

divisiveness that counteracts his mission. It becomes clear, in the case of overturning Roe v 

Wade, that the originalistic intent, against the requirement to consider a citizen's reliance on 

precedents in place, not only extends only to those who are religious, but even within that 

category, must be a specific faith that aligns with the view that abortion is wrong.  

 Alito’s claims of religious liberty counter Roger Williams’s original intent of religious 

liberty. Williams was one of the first supporters of religious liberty. His ideal society—and the 

one he actually built—operated much like what Alito claims to want, a world where everyone 

may live peacefully with their own values. This outcome required a separation of church and 

state so that one religion supported by the government did not impede the religious liberty of 

others, and no religion was allowed to impose its specific value set on people who did not 

profess that faith. From this speech, though Alito claims to want harmony between faiths, his 

values align more with Winthrop's, where all should prosper, but unified under one set of values 
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integrated with the state. Winthrop’s values undermined religious liberty, his actions inspiring 

Williams to create a separation to escape. These original narratives and their comparisons are 

important to consider because they reveal that even as Alito and other justices publicly claim to 

reject religious persecution, they actively contribute to it under the false guise of religious 

liberty. This collusion of religious liberty and its influence on reproductive legislation leads to 

the same stigma and villainization of contemporary women that Hutchinson and Dyer faced 

before the First Amendment was created to safeguard one’s right to practice faith in their own 

way.   

 

Who does Dobbs Prioritize?  
 

 

Through Alito’s speech and his alignment with Winthrop’s teachings, one sees that the 

Dobbs decision overturning Roe does not prioritize all citizens’ freedom as he claims. The 

question then becomes, who does Dobbs prioritize, and how does one validate prioritizing one 

opinion over the other in a secular setting? Currently, there are four “self-described originalists” 

in the Supreme Court, with Alito claiming the similar but distinct title of a “practical originalist” 

(Iacono 391). As originalists, these justices argue that precedents can be overturned if they do 

not prove to have historical standing. Simply put, precedents, regardless of how they fit into the 

new morals of the 21st century, are susceptible to scrutiny and possible removal if they do not 

align with the motives of those who drafted the Constitution. 

Precedents like Roe have been debated countless times over the years as originalism 

gains more traction with U.S. juridical leadership because of the discourse surrounding whether 

cases have constitutional legitimacy. Within the Supreme Court, every justice uses a different 

algorithm for deciding the value of a precedent and whether it should be overturned. While some 



 87 

like Kavanaugh or Barrett use guidelines regarding how “wrong and how egregiously wrong it 

is,” which seems like a big interpretation dilemma— ‘wrong’ in what respect? To Whom?— one 

of the main reasons cases like Roe v Wade cause debates around overturning is because of 

“‘reliance’ as a legal concept” (Iacono 414). All justices must consider “reliance,” a measure of 

how much the citizens of America depend on a precedent, regardless of their individual method 

for sifting out unconstitutional principles. Reliance as a concept is important in this discussion 

because it presents a way of weighing the situation. Because reliance measures the impact on 

citizens, the reversal of Roe shows that, in the case of Dobbs, the Justices declared that leaning 

into originalism, into tradition, supersedes the reliance that current citizens had on Roe.  

Iacono analyzed at length the impact originalism can have on precedents and found that 

because of reliance, it would be unlikely for a “superprecedent” like Roe v Wade, or a precedent 

so embedded in legal culture that it is beyond removal, to be overturned. This is because “two 

generations of Americans have grown up with the understanding that states cannot categorically 

deny access to abortion” (416). This paper was published months after the Dobbs decision, but 

was written just as Dobbs was in the Mississippi courts before moving to the federal level. As 

one can now see, Roe was overturned, and over a dozen states are attempting to make abortion 

completely inaccessible. However, because of Roe’s complicated relationship with Americans 

and the reliance citizens had on it, one must ask why it was overturned now? How did those 

making the final decision justify choice previously shot down before because of the 

consequences the reversal would have?    

 Stare decisis, a “judicial doctrine under which a court follows the principles, rules or 

standards of its prior decisions,” serves to promote the integrity of the legal process of the 

Supreme Court (constitution.congress.gov). If the court faces a precedent that has been 
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previously ruled on in a similar fashion, its decision needs to align with the previous ruling to 

maintain legal structure. At the citizen level, if the Supreme Court turns over rules that citizens 

rely on and perceive as fair, it could lead to a lack of hope or trust in the system that leads to 

resentment. The actions of the Court create a tangible impact on its citizens. When decisions 

create a negative result for citizens, it creates room for discussion of whether the Supreme Court 

is operating in the best interest of the people or for its own values. It is this emphasis on reliance 

that reveals a discussion of religious influence, because as precedents like this are overturned, 

one must look into who the overturning benefits and who it hurts. Many researchers never saw 

this recision coming to fruition, so now that it has, the motive and impact must be measured to 

hold those in charge accountable. Looking at the process that Supreme Court Justices use to 

make important federal decisions in conjunction with the religious motive behind Dobbs shows 

how current cultural norms are secondary to the traditional and religious values that a majority of 

justices and many legislators care about. When the current need is dismissed in favor of tradition, 

all are affected regardless of where they fall in the debate of modernity vs orthodoxy.  

 

Criminal Women, Regardless of Faith  
 

 

Modern-day surveillance cuts much deeper than it did in the days of Hutchinson and 

Williams. The panopticon of technology monitors behaviors so minute one does not realize how 

much their behavior naturally feeds it. Women are particularly vulnerable to surveillance, given 

that, unlike in the times of Hutchinson and Dyer, when women were considered benign and not 

specifically accounted for in the courts, now legislation is being created specifically to affect 

women. There are no blank spaces; women can no longer hide from persecution based on 

perceived insignificance. The watchtower sees all. Decisions like Dobbs affect the autonomy of 
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women everywhere because the past is considered to hold more power than the present, and the 

past consisted of religious influence that belittled women. As justices like Alito push for a return 

to religious liberty in order to save the world and construct principles that Americans must abide 

by, like flocks raised by their shepherds, women pay the price. They are investigated, 

stigmatized, and criminalized much like Hutchinson and Dyer were, and history repeats itself.  

 It can be easy to overlook criminal investigations regarding reproduction, as the issue of 

reproductive risk is often minimized. In Hutchinson’s time, pregnancy loss was common. With 

improved medical care and modern research, the rate of miscarriages has decreased, but not as 

much as most believe.  Approximately 25% of pregnancies end in miscarriage and an additional 

2.6 million babies are stillborn worldwide (World Health Organization). This number is often 

underestimated for many reasons, but mainly it comes down to the fact that women tend to be 

quite private about their pregnancy losses, many choosing not to report at all. Women also lose 

pregnancies before they realize they have conceived. Stigma makes women initially private even 

about their successful pregnancies, waiting until the second trimester to share the news, given 

how common pregnancy loss is in the first twelve weeks, suggesting that women perceive 

pregnancy loss to be less difficult to bear when others do not know it happened. Pregnancy loss 

is not as shameful as it once was, but stigma still surrounds pregnancy loss and fault (1079). 

Around 1 in 4 women also have abortions, the number much higher than the average citizen 

realizes (Prince 1078). It is because of this secrecy that most people remain unaware of these 

statistics. Being aware of these numbers is vital today.Reproductive legislation and surveillance, 

and the negative impacts of both, are much more difficult to sweep under the rug if one knows 

how likely they are to be affected.  
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 There are so many laws now in effect regarding women’s rights to healthcare that 

Dellinger and Pell found it simpler to categorize them rather than explain them all in full. 

Women are now criminalized because of laws from the 19th and 20th centuries that were never 

repealed, as they were left unenforceable by Roe’s protection. After Dobbs, states like 

Wisconsin, Arizona, and Michigan were thrown into chaos as useless laws became enforceable 

again. Wisconsin’s 1849 state law, which completely banned abortion, was automatically 

reinstated with the reversal of Roe, forcing providers to halt their abortion services. Though 

Wisconsin’s law was later repealed, the Wisconsin legislature remains hostile towards abortion 

(Zeigler).  Trigger laws came into effect. Illegal when passed but built in anticipation of a 

decision like Dobbs, states like Arkansas, Kentucky, Mississippi, South Dakota, Texas, Idaho, 

Louisiana, Oklahoma, and Tennessee passed laws that would immediately make abortion 

completely or almost completely illegal if the right to regulate abortion in the first trimester was 

returned to states (Center for Reproductive Rights). After Dobbs, new laws are sprouting up in 

states like Alabama, Mississippi, and Georgia, which provide "personhood” to fetuses. Fetal 

personhood laws are inherently religious, as they claim that life begins at conception, though this 

“is actually a theological postulate, not a scientific observation” (Wall and Brown 754). In 

Alabama, the Human Life Protection Act declares to “recognize and support the sanctity of 

unborn life” with the definition of “person” including “any unborn child in utero at any state of 

development, regardless of viability (2).  The LIFE Act in Georgia, declaring “unborn children 

as natural persons,” makes it possible that a woman who obtains an abortion after six weeks 

could be charged with murder (Dellinger and Pell 38). Fetal personhood laws make women more 

susceptible to criminalization for miscarriage and create obstacles for treatments like IFV. 
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One major difference between pre-Roe and post-Roe, in respect to legal power, is that 

because of developments in medication abortion, laws that existed pre-Roe now leave women in 

danger of criminalization via laws that were instead created against child endangerment or 

chemical endangerment. According to Pregnancy Justice, 210 pregnant people faced charges in 

the first year after Dobbs, with 198 cases involving child neglect, abuse, or endangerment (2). 

This is largely because of fetal personhood laws and their impact on the interpretability of law. 

The Sanctity of Life Act, the state constitution amendment in Alabama, makes it possible for 

women to be jailed for pregnancy outcomes. The laws in place in Alabama, like Chemical 

Endangerment to a Minor of 2013 or Wrongful Death of a Minor Act of 1872, were not created 

for abortion or miscarriage; they are now twisted to prosecute women for this completely 

unrelated offense. Similarly, laws created during the Roe era regarding feticide (the violent 

termination of a fetus against its carrier’s will) are now being used to prosecute women accused 

of ending their own pregnancies. This doesn’t even account for laws regarding assault, drug 

offences, or domestic violence (Dellinger and Pell).  

 It is the creation or new enforcement of laws regarding women’s healthcare that reveals 

the true impact of Supreme Court decisions and highlights why reliance is a crucial legal 

concept. As these laws and the risks they pose demonstrate, women everywhere who have relied 

on and trusted the protection of Roe v Wade are now in danger of being criminalized. While the 

Dobbs decision was seen as a victory for many, including anti-abortion activists, conservative 

Christian groups, and originalist politicians, it was an infringement of rights for many. Women 

now struggle to receive healthcare that they previously were able to navigate and access readily. 

Not only is healthcare harder to receive now, but women are scared to act on what they do have 

access to because legislation has become so complicated and liable to interpretation that they fear 
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criminalization. Discussed in the conclusion, confusing legislation also hinders medical 

professionals, exemplified by an Ohio hospital turning away an actively miscarrying woman, 

fearing the legal ramifications of helping her. The knowledge that eyes are everywhere, and 

punishment is plausible, forces women to conform to the watchful panopticon. Those in the 

watchtower have created new, more intense rules for those below, and women diligently self-

regulate, or try to navigate the blurred lines of what is and is not allowed.  Dellinger and Pell 

provide a chart for historic or current legislation now in action, writing that if what they outline 

seems confusing, imagine what it is like for someone “trying to determine the potential liability 

for terminating your own pregnancy” or for attorneys helping clients understand the risks they 

face (28). Or for doctors trying to decide if providing a given treatment is legally safe. 

 Because of the increase in laws, the complexity in discussing them, and the surveillance 

to catch and showcase women who breach them, women everywhere are at risk of facing 

criminal charges, experiencing emotional and physical trauma, and being forced to participate in 

actions that violate their beliefs. According to Dellinger and Pell, physically, the legislation now 

compromises a woman’s “right to make life-altering decisions autonomously” without 

surveillance or coercion (89). When health care is criminalized, “a person is subject to suspicion 

and surveillance and the associated harm, merely by virtue of being a woman or a person with 

reproductive capacity”, regardless of the intent to abort or not (91). Medication abortion does not 

medically differ from spontaneous miscarriage, meaning that both would appear similar when 

observed through medical records. This means that anyone who loses a pregnancy, regardless of 

intent, is “placed in the crosshairs of the criminal system” (91). This spotlight is thrust upon 

women in the event of tragedy, recapitulating Mary Dyer’s story. Women are ridiculed, harassed, 
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and criminalized not because of true sin, but because of sin perceived by society that stigmatizes 

and portrays pregnancy loss as a "monster”. 

 The fallout of the Dobbs decision is more complicated than it seems. In Christian 

pastorship, a “strange game” is played where the city as a whole and its survival is not as 

important as an individual’s mortification or ability to pass on to a better world (Foucault, 

Religion 143). As the shepherds of this country make decisions for salvation rather than 

secularity, it works against the common good. Not only did the Dobbs decision rock the legal 

foundations that women have relied on for decades, but it also created space for legislation, new 

and old, to find purchase restricting women’s reproductive rights. Regardless of political 

affiliation, religion, or intent to have children, women are at risk because of legislation popping 

up nationwide. This decision, created with the originalistic intent to bring the country back to its 

constitutional and traditional roots, has increased the amount of surveillance and oppression that 

women face. Our nation has taken a substantial step towards the pastoral society that Winthrop 

longed for in Massachusetts four centuries ago, and a massive step back from the empowerment 

of women.  

 In the conclusion of this thesis, the hypotheticals that sprout from the legislation 

described above will become more than theoretical. Women every day are being investigated for 

their reproductive decisions. Women traveling to haven states are being investigated in their 

home territory, women who miscarry are accused of assault or murder, and women everywhere 

are watched more intently than ever. By effect, women are scared. This fear and consequential 

behavior changes are a sign that history repeats itself when the separation of church and state is 

not maintained. The changes happening are not static either, and as will be discussed, 
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reproductive rights are at risk of being stifled further if the pastoral panopticon of modern society 

is not acknowledged and challenged.  
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CONCLUSION 

 

 

 Distinct patterns tie together the struggles of women across generations. Religious 

influence in government functions as an oppressor on women’s reproduction. As seen in this 

project, the two entities, religious government and women’s autonomy, ebb and flow together, 

with women’s rights hinging on the level of religious agitation in effect at that time. Religious 

oppression is the grout between the bricks of the Dobbs decision. The Supreme Court Justices 

who wrote or supported the majority opinion framed their decision as originalist, attempting to 

regain the traditional values encapsulated in the Constitution by our founding fathers. Outside of 

their secular offices, political figures like Supreme Court Justice Samuel Alito reveal that the 

motive behind the decision also relied on a desire to return our country to a stronghold for 

religious liberty while simultaneously expressing sentiments that oppress certain religious ideas 

and contravene true religious liberty. As National Council for Jewish Women CEO Sheila Kats 

said in a press release following Dobbs, “Today’s decision betrays this most cherished American 

value”, highlighting the disconnect between true religious liberty and the purported liberty Alito 

backs. Careful analysis of both the motive and impact of the Dobbs decision elucidates that our 

government retains similarities to our 17th-century ancestors, while lacking the same intent.  

Strangely enough, Roe v. Wade, often criticized by religious institutions for its lack of 

morality, served as an extension of the Establishment Clause and promoted religious liberty. 

After Dobbs overturned the precedent, new legislation at the state level leaned into the religious 

ideology popular to their specific demographics, and the relationship between Roe and the 

religious liberty was revealed. Roe established a federal standard impervious to tampering, the 

inability to favor one specific church over another. The dismantling of abortion as a 

constitutional right and its relinquishing to the state level made women’s healthcare vulnerable in 
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general, and opened previously indisputable rights up to religious scrutiny. Roe v Wade's 

disappearance further opened the door to theological oppression as state-level government is 

more readily able to lean to specific demographic opinions, rather than what is good for the 

country as a whole.  

As each state creates its own restrictions around reproduction, hypothetical risks 

described in chapter 3 are coming to fruition; women are actively harmed. After explaining the 

actions needed to overturn a precedent like Roe v Wade, Nicholas Iacono, for the Georgetown 

Journal of Law and Public Policy, reassured readers by writing that “it is still unlikely” that Roe 

would be overturned, given the so-called societal reliance bound up in that decision (416). Now, 

of course, Roe v Wade is gone, with abortion kicked out of the Constitution and thrust into the 

hands of the states. The previous chapter outlined the hypothetical dangers of new legislation, 

and now we turn to the actual impact of Roe v Wade's pious overturn. To do so, we look to the 

state level, where religious motivation is less diluted.  

It is impossible to encapsulate every instance of injustice transpiring since Dobbs. 

Instead, below I offer three cases of women or organizations that represent the primary 

disadvantages women face in the aftermath of the Supreme Court decision. The first example 

represents the evolution of religious surveillance through technology. Where women might have 

once avoided punishment because of limitations of physical informants, modern women are 

investigated for the most minor technological interactions, like internet searches or Facebook 

messages. The second case identifies the flawed reasoning behind Dobbs. Justices like Alito 

claim originalism as their reasoning for the reversal of Roe, a desire to go back to the original 

intent behind the Constitution. Underlying that, however, is a strong desire to protect “religious 

liberty,” the right to practice any religion without government interference. The second case 
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represents a religious group nonetheless harmed by Roe’s overturn, exemplifying how the 

decision only supports certain religious ideologies. The third example exhibits how these 

circumstances—the new legislature, the increase in surveillance, the murkiness of intent—

intersect to mirror situations of the 17th century. Though four centuries have passed and we 

believe ourselves to have evolved, women today are falling into the same snares that captured 

our ancestors.  

 

Pastoral Panopticon  
 

 

After Dobbs, a surge in legislation flooded the nation with all states establishing their 

own rules for the legality of abortion within their borders. Within this wave, a particularly 

favored and religiously motivated rulemaking hit states, granting personhood to fetuses, many 

applying as early as conception. A report published by Pregnancy Justice found that the “rise in 

pregnancy criminalization is fueled in large part by the rise of the concept of ‘fetal personhood’” 

(Pregnancy Criminalization 3).  Pregnancy Justice defines pregnancy criminalization as “an 

instance in which someone is either arrested for reasons related to their pregnancy or where the 

terms of their bail, sentencing, or probation are heightened because they became pregnant after 

being charged with an unrelated crime.” For this project, pregnancy criminalization will focus on 

the former half of the definition, including those opting for abortion, and “other pregnancy 

outcomes, including birth and pregnancy loss [that] have been far more likely to result in 

criminalization” (Pregnancy Criminalization 11). In the year after Dobbs, 210 people “faced 

criminalization charges for conduct associated with pregnancy, pregnancy loss, or birth,” the 

highest number ever documented in one year (Pregnancy as a Crime 2). 
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Fetal personhood is a touchstone for analysing how religion interjects with secular rule. 

Pregnancy criminalization “could not exist” without fetal personhood, and this designation of 

personhood because of “life at conception” is an entirely theological stance (Pregnancy as a 

Crime 5). When life begins is not the question of science that politicians and anti-abortion 

advocates claim. Rather, it is “mythological, theological, and philosophical in nature” (Wall and 

Brown 754). Scoff F. Gilbert, a developmental biologist, analyzes the use of pseudoscience to 

discuss fetal personhood, writing that “an active pseudo-embryology is flourishing today, well 

nourished by popular science, religious ideologies, and the public media” (2). Pseudo-

embryology “promotes the belief that science supports current zygotic and fetal personhood 

movements as well as antiabortion legislation,” but Gilbert’s research finds that the “science” 

often referred to is actually an extension of ideological myths supporting male superiority (2). 

After discussing the different theories currently debated regarding where life begins, he finds that 

“there is no consensus among biologists”, dismantling the all-encompassing scientific claim that 

anti-abortion politicians and activists use. 

 Through Gilbert’s work around pseudo-embryology, the personal agenda of politicians 

can be seen bleeding into public understanding. By claiming that personhood begins at 

fertilization, politicians use the veil of science “to justify political and social movements”, 

including their personal religious beliefs (9). The “moment of conception” as a marker for the 

beginning of life is primarily a creation of Roman Catholicism. So is the “continuity hypothesis”, 

the narrative that there is “a seamless continuum from zygote to embryo to fetus to child to 

mature adult”, the Catholic church believing that there is no moral difference between a fertilized 

egg and a fully grown person (Wall and Brown 752). The Supreme Court Justices who supported 

Dobbs, though not directly in control of the state legislation, and therefore not directly 
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responsible for fetal personhood laws cropping up, presumably follow this thinking, given their 

public status as Roman Catholics. Through indirect channels, their religious values are now able 

to shape legislation throughout the country, steering the flock.  

As the flood of fetal personhood legislation reveals, the pastoral flourishes, far more 

overreaching than ever before because of its intertwined relationship with surveillance. The 

pastoral refers to the shepherd-sheep relationship between leadership and citizens. The job of the 

shepherd is not simply to guide the sheep, but also to navigate their way to salvation by 

constantly analyzing their inner motivations. Where the surveillance of the panopticon relies on 

visibility, pastoral surveillance relies on invisible motives and action. The pastoral is more 

overreaching now because of its relationship with the panopticon and its evolution with 

technology. The panoptical portion has evolved to include the technology that shapes our lives. 

In the 1630’s, punishment was avoidable because proving guilt required a physical encounter. 

Mary Dyer was revealed to authorities through physical informants, even if it was unintentional 

gossip originating from one of the women in the birthing suite. In the 17th century, a secret could 

be buried because of limits on how information could be extracted. If witnesses were silent and 

writing was burned, the event effectively did not occur. Much of Hutchinson’s defense against 

her banishment relied on private conversations that could not be admitted in court. True privacy 

was difficult to achieve given that Winthrop lived across the road from Hutchinson and 

physically kept an eye on her through their proximity. However, an eye across the road is 

nothing compared to the constant surveillance today. Hutchinson could close the blinds. We 

cannot.  

Today’s panopticon does not care about physical informants; it does not need someone 

whispering in its ear like citizens once did to Winthrop. Surveillance has evolved past physical 
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human communication and now penetrates into our technology through search engines, 

Snapchats, tracking apps, and our devices and apps’ endless requests for our locations and 

statuses, requiring us to log in and then accessing our contact lists and photos. As a technology-

driven society, what we hold in our phones operates as a panopticon; We cannot see them, but 

we know they are there. We are intentional with our audience, showing our best angles and 

creating our best captions as someone scrutinizes. Though we consciously behave certain ways 

through technology due to the known audience of followers, there are also spaces where we are 

less cautious, given their pretense as private. This could be anything from period tracker apps to 

Google searches to “private” DMs between friends. Our interactions with each other and with 

technology enter a database somewhere, as all of our digital footprint does, and the facade of 

privacy is exactly that, a facade. Cases like the Burgess family begin to shape how technology 

watches us, and specifically show how technology watches women. Even before the recision of 

Roe v Wade, women were investigated and accused of crimes through channels as unassuming as 

Facebook Messenger DMs (Kaste). I use the following example, though it predates the Dobbs 

decision by a month, as a tool for highlighting just how far-reaching the panopticon is.  

In 2022, an investigation began regarding a possible breach of Nebraska’s 20-week 

abortion ban at the time, after 17-year-old Celeste Burgess claimed to have spontaneously 

miscarried a stillborn fetus. When interrogated by the police, she opened her Facebook messages 

between herself and her mother to find the date of the miscarriage, leading police to serve 

Facebook with a search warrant, believing there was more information in her DM’s regarding the 

circumstances of her miscarriage. According to multiple news articles, the messages never 

directly say “abortion” was the cause of death, but the messages allude to Celeste receiving pills, 

plans on how to use them, and what to do afterwards, leading to the belief Celeste’s 
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“miscarriage” was actually a planned abortion. Celeste was sentenced to 90 days in jail after 

pleading guilty to “removing or concealing human skeletal remains” (Levenson). Her mother, 

Jessica, was charged with the same, and “performing an abortion beyond 20 weeks,” having 

purchased the abortion pills, and was sentenced to two years in prison (McCluskey). This case 

exposes that what would have been an inconsequential means for prosecution before is now a 

method by which women can be investigated. This decision foreshadowed digital surveillance to 

come, showing how “private information such as direct messages on social media could be used 

to enforce laws prohibiting abortion” (O’Brien and Duffy). This predicted impact was spot on, as 

“information about pregnancy outcomes can now increasingly lead to investigation and 

prosecution by police” (Prince 1082). Since the Dobbs decision, researchers are finding that 

technological advancements after the creation of Roe make it easier to surveil women post-Roe.  

 

Religious Liberty at Stake 
 

 

One important aspect to remember when analyzing the impact of Dobbs goes back to the 

intent. As covered in chapter 3, the decision, though considered secular, was authored by 

someone who often speaks of the importance of religious liberty and maintaining tradition. As 

Chapter 3 demonstrated, though, his notion of religious liberty does not align with the Founders’ 

intention. Religious liberty, as formulated by Roger Williams in the 1630’s and eventually 

enacted in the First Amendment, is meant to avoid the enforced unification of religion through 

government. It plays hand in hand with the Establishment clause and, rather than standing for 

one specific subsect of religion, the principle is meant to protect all faiths and the right to 

practice without hindrance. Williams sought to protect all religions, writing that “God requireth 

not an uniformity of religion to be enacted and enforced” because enforced uniformity creates 
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destruction of conscience, and “destruction of millions of souls.” Alito makes a similar claim in 

his speech, stating our country shows “it is possible to have a stable and successful society in 

which people of diverse faiths live and work together harmoniously while still retaining their 

own beliefs” (8:21). Given his sentiment here, one would presume the Justice who authored the 

Dobbs majority opinion would be in favor and aligned with the original intent behind the First 

Amendment, supportive of diverse faith in favor of religious liberty. This is not the case.  

Shah, a legal scholar focusing on reproductive rights, found that Alito and other 

conservative Justices catered their mission to “a return to a more religiously uniform Christian 

society” (15). The issue with that intention, obviously, is that the impact directly infringes on the 

liberty of those who are not Christian. Many religions are not anti-abortion, like Islam, 

Hinduism, and some Protestant denominations, including some Methodists and Lutherans. Alito 

worked to draw a line between religious and nonreligious citizens, alluding to this in his speech, 

saying that religious liberty is at risk because of those who want complete control, because of 

hostility towards faith and an increase of “religious intolerance" (8:47). It is important to note, 

then, that Dobbs is not just a weapon being used to defend religion against those who don’t 

practice, but a blade poised to stab the devout as well.  

 The Jewish Congregation of L’Dor Va-Dor filed a lawsuit against Florida in June 2022 in 

anticipation of Roe v Wade’s overturn. The state of Florida was implementing new legislation 

that would ban abortions past 15 weeks. The L’Dor Va Dor lawsuit, however, claimed that this 

new legislature “violate[d] the State Constitution's right to privacy and freedom of religion” 

(Fawcett, NYT). The lawsuit failed as the Florida Supreme Court voted to uphold the state 

restrictions. A week after the lawsuit began, the Dobbs decision was made, and NCJW CEO 
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Sheila Katz stated that Dobbs “defies logic, morality, compassion, and the fundamental right of 

all Americans to practice their religious beliefs without interference from the government.”  

 The National Council for Jewish Women writes that abortion is a form of healthcare, “not 

only permitted” but “required” if the pregnancy threatens the life of the pregnant person 

(NCJW). The rights of the pregnant person supersede the rights of the fetus, unlike the Catholic 

belief that a zygote is morally equal to a fully grown person. Because of this fundamental value 

in Judaism, the current legislature that makes abortion impossible to access blocks their ability to 

practice their faith completely. According to the U.S. attorney general in 2017, principles of 

religious liberty encompass more than personal belief and sacred spaces; they also protect 

religious practices. Attorney General Jeff Sessions, appointed by President Donald Trump during 

his first term, wrote that “no one should be forced to choose between living out his or her faith 

and complying with the law”(1). The NCJW statement given post-Dobbs speaks to this, stating 

that “it seems only certain people are entitled to religious liberty, which renders the entire 

concept meaningless” (Katz). Because of Dobbs, Jewish women risk compromising their faith, 

which directly counteracts the religious liberty that Dobbs was supposedly meant to protect. This 

is just one example of many belief systems cast aside to make room for an enforced standard of 

religious morals, reminiscent of the enforced religion of the 1600’s.   

 

History Repeats 
 

 

 A few days shy of 22 weeks pregnant, Brittany Watts walked into an Ohio hospital 

seeking help with vaginal bleeding. Her water broke prematurely, and her cervix dilated. Though 

the pre-viable fetus had a heartbeat, her doctor recommended inducing delivery due to the risk of 

maternal death, among other severe complications. Watts waited eight hours for “a hospital 
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ethics panel to determine whether to induce her pregnancy without legal ramifications” as Ohio’s 

laws dictated that fetal viability begins at 22 weeks (Tumin). Watts returned home and came 

back the following day. After a day of waiting, she left without treatment again. On that evening, 

she miscarried the fetus at home and without the medical support she sought. She passed the 

night completely alone. She had yet to even share the news of the pregnancy with her family.  

 She returned to the hospital to receive a dilation and curettage to remove the placenta. 

The piercing eyes of the panopticon work hard in hospitals, everything monitored, recorded, and, 

in this case, reported. The hospital notified law enforcement, pointing a finger out of the 

watchtower, and police found the fetal remains in her toilet. The official autopsy “found that the 

fetus had died in utero,” meaning Watts had undoubtedly suffered a miscarriage (Tumin). Had 

the hospital helped her immediately when her declining health brought her to the emergency 

room, she would not have miscarried at home, and might have avoided an immeasurable amount 

of pain, trauma, and criminal charges. However, the hospital’s need to navigate around confusing 

legislation compromised Watt’s care and permanently altered her life.  

On October 5th, around two weeks after her traumatic and painful personal tragedy, 

Brittany Watts was charged with abuse of a corpse, “a fifth-degree felony punishable by up to a 

year in prison and a $2,500 fine” (Smyth). The charge of abuse of a corpse requires a corpse, of 

course. Fetal personhood laws make it possible for miscarried fetuses to qualify as corpses, but 

Ohio does not have fetal personhood laws. However, Ohio’s state constitution outlines the age of 

viability, starting at 22 weeks. Because Watts was close to, but not at, 22 weeks, the hospital 

paused to consider the legal ramifications of inducing, knowing it would lead to the ‘death’ of 

the fetus. The use of the term “corpse” and the felony charge were highly scrutinized by lawyers 

at the time. Watt’s lawyer asked the question, “Can you be a corpse if you never took a breath?” 
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while lawyers Joshua Dressler, Jessie Hill, and Michael Benza also took issue with the term. 

Watt’s county prosecutor claimed he was “duty-bound” to follow Ohio law, but no such law 

dictated that the fetus qualified as a corpse (Tumin).   

The county grand jury agreed with experts, according to CNN, and on January 11th, the 

case was dismissed due to insufficient evidence (Campinoti).  However, Watts was still not free 

to grieve in peace. By this point, Watts was national news. To some, she was held in high 

esteem, a model of how the recision of Roe v Wade and subsequent confusion endanger women 

seeking help. To others, she was undoubtedly scrutinized for her miscarriage and the actions she 

took after. Regardless of opinion, the intense visibility and its objective scrutiny are not up for 

debate. Brittany Watts, like Mary Dyer, was thrust into the public eye because of a deeply 

personal tragedy, and will forever be marked by one of the most traumatic days of her life. The 

Watts case is significant because, prior to it, as the whirlwind of the Dobbs decision settled, 

women were comforted by the idea hat if they did not break the law regarding the their 

pregnancies, they would not be affected by the rules. That false sense of safety let women 

imagine a blind spot in the panopticon. They did not need to alter their behavior more, because 

they planned to play by the rules. Brittany Watts dismantled this illusion, as she did nothing 

illegal nor meddled with her pregnancy. She miscarried, plain and simple; her criminalization 

was unfounded and sparked fear in women everywhere. Cases like Watts’ emphasize the dangers 

of current legislation and highlight the susceptibility of any woman capable of bearing children, 

the panopticon surveillance reaching not only into official birthing suites, but also into her own 

bathroom.  

 Brittany Watts is just one example of women who are facing investigation due to 

decisions they make regarding their pregnancies post-Dobbs. In just the first two years after the 
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decision, 412 cases were initiated “charging individuals with crimes related to their pregnancy, 

pregnancy loss, or birth” (Pregnancy Justice 1). Watt’s case also reveals the important 

theological influence of the new state legislation. Watts only fell victim to criminalization 

because of the belief that her miscarried fetus qualified as an autonomous person, as abuse of a 

corpse relies on there being a corpse. The loss of her pregnancy overshadowed her, and her 

reputation remains tainted by tragedy, similar to Mary Dyer. It is important to scrutinize the 

legislation springing up regarding reproduction, especially regarding secular reasoning. Or lack 

thereof.  

 

So, Where does This Leave Us?  
 

 

The colonists of the 17th century embarked on a journey that led to the creation of the 

American government and culture. Their tireless efforts to create colonies of hundreds would 

grow and thrive to become cities of millions. They created the structures that we still lean on 

now. John Winthrop ruled his domain through the eyes of God, using religious influence and 

surveillance to keep his citizens safe and to repel dangerous thinking. Hutchinson and Williams 

and their outlying behaviors revealed the problematic and oppressive consequences of a 

theological government. Their movements after leaving Winthrop's domain, creating Providence 

and proving that governing doesn’t have to involve God, and the creation of the First 

Amendment down the line, illuminated glimmers of a path where women would not be cast aside 

or publicly shamed because of their inability to live up to impossible standards while under 

constant watch. But along the way, we lost the thread, and women are now left to deal with even 

harsher scrutiny from all angles and are still required to navigate gender roles heavily structured 

by religion.  
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 Analysis of current legislation, and those who write it, shows that the pastoral panopticon 

is strong. At the Supreme Court level, the desire for greater religious engagement (in the guise of 

“religious liberty”) in fact acted as religious control through the lever of originalism to overturn 

Roe. At the state level, with fetal personhood legislation on the rise as a direct result of religious 

ideology, women everywhere are at risk for being investigated regardless of whether they abort, 

miscarry, or help someone else dealing with a reproductive dilemma. Roe proved to be an 

extension of the Establishment Clause, its constitutional protection of abortion creating a 

boundary that made it impossible for individual religious ideologies to affect access to the right. 

It left every woman in the U.S. free to practice her own religious beliefs–through the first 

trimester, before viability—but prohibited individuals from using state power to weaponize their 

own religious values against others. With Roe removed, the right to abort was brought down to 

the state level and made vulnerable to the religious agendas of each state. The increase in 

technology surveillance interacting with religious legislation creates a modern pastoral 

panopticon able to penetrate more deeply into the homes and minds of American women. When 

lines blur and permit religion to play an active role in governing, the same events that we 

shudder to read about in history books become stories in our newspapers. Mary Dyer’s family 

tragedy became a spectacle, a shameful event that turned her into a social pariah. Brittany 

Watts’s experience proves how the Dobbs decision returns us to this criminalization again.  

Similar to how scholars pondered a hypothetical overturning of Roe v Wade, we are now 

left to ponder the actual effect. We linger in the unforeseen after, and must remain vigilant as we 

regard future legislation surrounding reproduction. At least one court has now extended 

personhood to embryos not even implanted in a womb. Giving personhood to embryos may not 

seem like much of a stretch, considering fetuses are considered people now, but the impact will 
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reach much further than most realize. On February 16th, 2024, the Alabama Supreme Court 

ruled that fertilized embryos created through IVF are considered children and thus protected 

under Alabama’s Wrongful Death of a Minor Act. The ruling followed the mistaken destruction 

of frozen embryos stored at a clinic, which three couples then sued for negligence. It goes 

without saying that those parents deserved compensation for the loss of their embryos, but the 

aftermath of the case caused a ripple effect that “brought IVF to a significant halt” as providers 

across the state were left uncertain whether their industry-standard IVF processes (which can 

involve destruction of embryos) would expose them to prosecution (Smith). In March, the 

Alabama legislature quickly passed a law that allowed exemptions to IVF providers, but this case 

signifies that the full ethical and legal ramifications of cases are often not considered.  

Researchers are now considering possible legislative changes might interfere with IVF, 

aware that interpretation may leave the reproductive process and those who participate in it 

susceptible to criminalization. Embryos are kept frozen for long periods for many reasons. 

Women freeze embryos when their natural fertility clock is running out, or when they must 

participate in medical procedures that risk infertility. Couples will freeze multiple embryos at 

once to avoid having to repeat painful and expensive harvesting procedures again and again. 

Many people choose to allow their embryos to be used for important stem cell research. People 

in the LGBTQIA community consider IVF when trying to start their own families. As Dr. Gerard 

Letterie, reproductive endocrinologist, and Dov Fox, law professor, find in their research for The 

Journal of Law and the Biosciences, regardless of the reasoning, thousands of people rely on 

frozen embryos, and with embryo personhood as a consideration, “hastily prepared laws with 

vague language could have unintended consequences for providers and patients alike” (12).  
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As state legislatures continues to ponder embryo rights, there is “risk for liability, 

including possible criminal prosecution for provider and patient alike” (Letterie and Fox 11). 

Doctors and patients feel pressure to transfer more embryos in a single treatment and avoid 

freezing, which could lead to high-risk multiple births. Destruction of embryos could lead to 

child abuse, neglect, or homicide charges. Medical professionals, staff, and others fear 

malpractice suits, and “[w]omen and men who hope to become parents through IVF could also 

be criminally liable” (12). Embryo personhood risks being the next legislative step in the 

stomping of women’s rights.  

Much of the research presented on IVF is speculative, simply predictions of what could 

happen, considering the current interpretive themes in government. Though speculative, the 

forecasts deserve serious treatment. There was a time when we believed Roe v Wade would 

remain, that it was unshakable. We now can see, through the Dobbs decision and all that 

followed, that nothing regarding women’s reproduction is truly safe. The pastoral panopticon 

will continue seeking salvation through control, and as technology continues to evolve, so will 

surveillance.  

 A plan on how to break the cyclical trap we have fallen into is not the purpose of this 

writing. Rather, the goal of this project is to bring visibility to patterns that are often obscured. It 

is impossible to escape religious governing and its influences if you aren’t aware that you are a 

victim of it. One would not naturally assume that we share much with early colonists because of 

our flashy technology and cultural evolution. However, as this work shows, we have not 

progressed to the level we want to believe we have. Religious liberty remains a goal for many, 

even at the expense of the majority, and women pay the price most dearly. Through close 

evaluation of those in charge and the actions they take to push their agendas forward, we have 
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the fleeting possibility of stopping our downward trajectory. We have a fighting chance of giving 

women control over their own bodies again. First, though, we must remember that we have lived 

through this before and turn our attention to the watchtower. 
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