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ABSTRACT
Montana has both a constitutional and a statutory
provision for open meetings of all agencies funded in
whole or in patt by state funds. Meetings closed to the
public are permitted in only two instances; when the
demands of individual privacy clearly exceed the merits of
public disclosure, and when an open discussion of public
bargaining or litigation would harm the agency's position.
The decision to close a meeting requires a judgment as to
whether or not one of these two exceptions applies. These
decisions to close meetings generate disagreements and
conflicts among public officials, members of the press,
and citizens. This paper analyzes the open-meeting law
and its implementation on the local level in Park and
Gallatin counties.
Research of the literature on open-meeting statutes
indicates that ambiguity or lack of clarity in the law can
result in disputes and disagreements. Analysis of the
wording of Montana's statute and Constitution, of state¬
ments of intent by the Constitutional Convention delegates,
of-opinions of the Attorney General, and of articles on
open meetings indicates that Montana's open-meeting
statute is internally inconsistent, and also inconsistent
with the state Constitution. A short questionnaire given
to public officials, members of the information media, and
members of the public indicates both that people disagree
with each other about the provisions of the law, and that
a number of people are misinformed about or misunderstand
the open-meeting law.
It is recommended that the open-meeting statute be
modified in order to be more clear.
It is also recommended
that public officials and citizens be educated about the
legal provisions for open meetings in Montana.
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CHAPTER 1

INTRODUCTION
Montanans, like most Americans, are interested in open
government.

This does not mean that Montanans (or most

other Americans) regularly attend their city commission or
school board meetings in any great numbers.

However, they

have clearly, indicated that the meetings of public agencies
must be open to any citizen who might want to attend.
Montana has both a Constitutional provision for a right to
know, which gives citizens the right "to observe the delib¬
erations of all public bodies or agencies of state govern¬
ment," and a statutory provision for open meetings.
Unfortunately, the open-meeting law has been the focus
of disagreement and confusion about its implementation.
Many people feel that the source of these problems is the
officials themselves, who simply do not want to work under
public scrutiny.

The state Attorney General has commented

on "the proliferation of local disputes concerning the
application of our open-meeting laws," and expressed the
opinion that "some officials seem bent upon devising in¬
creasingly clever ruses to avoid open scrutiny of their
actions."^

Other possible explanations for these disputes

focus on the nature and wording of the law itself.

As will
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be explained in the body of .the paper, the nature of the
law requires difficult decisions about the proper balance
between government openness and personal privacy.

To com¬

plicate these decisions, the wording of the law does not
seem to be clear enough or complete enough to guide the
decision makers.
This paper is an attempt to understand the causes of
the disputes over the open-meeting law, and thus to suggest
possibilities for reducing conflicts. ' I am not suggesting
that the elimination of conflict per se is desirable.

In

fact, it may be that we need more argument and discussion
about the principles of openness and privacy, in order to
clarify what the majority of the people really want.

But

arguments over what the law does say, not what it should
say, seem to be a waste of time and money.

It is this type

of conflict that will be examined in this paper.
Chapter 2 contains background information about the
right to know on a national level, which will indicate what
the issues for discussion have been in the past.

Chapter 3

is a general analysis of the right to know in Montana, with
a focus on the areas of disagreement and conflict.

Chapter

4 is a detailed analysis of Montana's legal provisions for
open meetings.

This section contains an analysis of the

wording of the open-meeting statute and the state Constitu¬
tion, and also refers to commentary on the law, such as the
state Constitutional Convention debates, opinions of the
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state Attorney General, and articles from law journals and
newspapers.

Chapter 5 presents data obtained from a ques¬

tionnaire, and a discussion of the, results.

This section

concludes with a summary and recommendations for clarifying
both the open-meeting law, and Montana citizens’ under¬
standing of the law.
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CHAPTER 2
THE RIGHT TO KNOW: BACKGROUND
Since the passage of the U.S. Freedom of Information
Act in 1967, many people in this country have been particu¬
larly interested in the public's right to know what its
government is doing.

Of course a concern with the free

flow of information in a democracy is not new; the idea is
long-established and familiar.

For example, members of the

press have consistently argued that a free press, with
access to information about government plans and activities
is essential to a democracy.

In a recent article on the

Government in the Sunshine Act, the author says:
The basic premise of the act is that, in the
words of The Federalist, Number 49, "the people
are the only legitimate fountain of power, and
it is from them that the constitutional char¬
ter. . .is derived." Government is and should
be the servant of the people, and it should be
fully accountable to them for the actions it
takes.2
To most readers, these words would seem so familiar and
comfortable that they would hardly stop to think about them
However, even a brief historical overview reveals the
difficulties people have faced in trying to establish
policies and procedures for regulating the flow of infor¬
mation to and from the government.

In his book Freedom or
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Secrecy, James Wiggins traces "three centuries of progress"
.
.
.
3
in expanding "popular rights to knowledge."
He explains
the history of British laws forbidding publication of
legislative debates, dating from the sixteenth century,
when members of Parliament feared reprisal by the monarch
if their debates were made public.

In the American colo¬

nies, there were similar laws against publication of
legislative information.

Even once the colonies had estab¬

lished their independence, the people's right to know was
not clearly spelled out.

The Constitutional Convention

debates were held in secret, although there was criticism
of this.

Journals were kept of the debates, and later

published, but the convention was not an open meeting.
What is clear in Wiggins' book, and in almost any
discussion of information policy, is the need to strike a
balance between openness and secrecy.

Our society recog¬

nizes a need for secrecy, whether to preserve personal
privacy, to protect witnesses from fear of reprisals, to
preserve diplomatic and military secrets, or various other
reasons.

The difficulty of finding a balance between con¬

flicting values is complicated by the fact that a society's
values change.

For example, when national security was

threatened by World War II, the government was freely
granted broad powers of censorship and control of the
communications media.

However, when the threats to national

security posed by the "Cold War" led to a series of
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security controls, in particular the practice of classi¬
fying a broad range of government information as "top
secret," there was not such a clear-cut consensus that this
secrecy was more important than the value of freedom of
information.

In fact, Wiggins wrote his book to combat

what he saw in 1956 as "retrogression" to excessive secrecy,
caused by "military crisis, by changes in the structure of
government, by expansion in the powers of government, by
4
increases in the sheer size of government. ..."
At the
time he was writing, Wiggins felt the balance had shifted
too far toward secrecy, but he was careful to point out
that achieving a balance between "freedom" and "security"
5
was difficult; he called this "the dilemma of our age."
Francis Rourke poses the problems of information
control in similar terms, in his book Secrecy and Publicity.
Dilemmas of Democracy.

He cites a wide range of cases in

which government handling of information was open to
criticism, from the U-2 spy plane incident, to government
investigation of "rigged" television quiz shows.

Like most

commentators on this issue, he uses the metaphor of
striking a balances
One thing is certain. No community which
is apathetic about the problems discussed
in these pages will come close to striking
a reasonable balance between secrecy and
publicity in the operations of government.
It will oscillate, as American society often
does, between the extremes of secrecy and
publicity, in response to sporadic fears and
^
crises that stir it from its customary slumber.
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One cause for heightened concern about government
operations is a fear that corruption is influencing the
decisions being made.

The recent open-meeting laws which

will be analyzed in this paper illustrate how closely the
idea of open government is linked in people’s minds with the
idea of preventing corrupt government.

For example, the

popular generic name for open-meeting legislation is
"sunshine law," taken from Florida's right-to-know legisla¬
tion, but also linked to the political rhetoric of a 1912
campaign speech by Woodrow Wilson.

The speech was pub¬

lished in 1913, and is routinely quoted by people in favor
of laws to establish more open government.

In this speech,

Wilson says: "Everybody knows that corruption thrives in
secret places, and avoids public places, and we believe it
•
.
a fair
presumption that secrecy
means impropriety." Q

Were

we to accept this presumption, it would be logical to
declare, as Wilson does, that "the light must be let in on
all the processes of law-making," and to conclude that
"there is no air so wholesome as the air of utter
publicity."’*'0

If we look at the logic of this statement

though, a flaw is evident—the confusion of a sufficient
cause (given secrecy, one may be corrupt) with a necessary
cause (given secrecy, one will be corrupt).

As Murray

Edelman reminds us in The Symbolic Uses of Politics.11
logic does not always guide people's behavior, and in the
case of open-meeting legislation, non-logical factors
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such as worries, fears, and presumptions are particularly
influential.
On a national level, it is not difficult to see why
there has been so much interest in sunshine laws.

The

Freedom of Information Act was passed in 1967, when the
war in Vietnam was raising complex issues—primarily
questions of how policy decisions should be made, and
questions of how the government should deal with dissent.
At this time, information—how to gather, store, release,
and use it—became a central issue.

The Government in the

Sunshine Act was passed in 1977, and the hearings which
preceded its passage provided a convenient forum for
legislators, lobbyists, and private citizens to discuss the
recent Watergate scandal, and to assert that this bill would
clean up government.

Another force behind passage of the

federal Sunshine Act, perhaps less obvious than the reaction
to Watergate, was the environmental movement.

The sunshine

legislation requires most of the federal regulatory agencies
to open their meetings to the public, and environmental
action groups (and citizens' action groups in general) are
particularly interested in the relationship between
regulatory agencies and the industries they regulate.
During the hearings on the federal sunshine legisla¬
tion, John Gardner, chairman of Common Cause, said: "The
secrecy which veils the activities of regulatory agencies
warrants a special note.

There is remarkably little
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public scrutiny of what goes on inside the agencies.”
The regulatory agencies were also singled out by Ron
Plesser, testifying as a representative of Ralph Nader's
Center for the Study of Responsive Laws

"The agencies are

certainly responsive to the industries that they regulate.
They are not so responsive on a day-to-day basis to the
.14
interests of the public."
One thread that runs through all these issues of war,
dissent, corruption, and environmental pollution is a
concern with the power of government to gather, store, and
use information.

One need not focus on one particular

issue in order to be aware of the potential for a govern¬
ment agency or official to misuse information.

This more

general concern—the individual citizen's desire to know
what information about him has been fed into government
computers—is another force which has helped to generate
the current high level of interest in open government.

In

1972, a series of Congressional hearings was held, to
investigate the administration of the Freedom of Information
Act.

In his opening remarks. Representative Frank Horton

said:
While government is restraining the dissemination
of information essential to the Congress’
ability to legislate and to the public's right
to be informed, it is engaged in the gathering
and dissemination of information which invades
personal privacy and undermines the social
fabric. Wiretapping and eavesdropping, army
spying, and the creation of computerized data
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banks are among those activities which have
contributed to these conditions. . . . The
information which we develop in these hearings
will enable us to overcome the wall of secrecy
and the invasion of privacy which now pervades
our society.15

In the same hearing, Anthony Mondello, speaking for
the U.S. Civil Service Commission, explained information
policies, and pointed out that many people were worried
about invasions of privacy:
Currently, there is a tendency toward
computer use for gathering information
with greater efficiency.
In dealing with
private information—there are so very
many people that have raised^ alarm. There
are some who are fearful we may commit
monumental invasions of privacy if we are
not extremely careful on how we treat this.l^

When hearings were held prior to passage of the Government
in the Sunshine Act, the issue of covert government
activities to gather information was of central interest,
and many people spoke about the need to protect individual
privacy.

Lou Harris presented the results of a nation-wide

survey done by his organization,•and emphasized people's
fears about government intrusion:
I should emphasize at the outset that one
major fallout from the Watergate trauma in this
country has been a newfound and profound
respect for the rights and privacy of individ¬
uals and of groups to pursue their widely
differing views and convictions. . .the right
to be protected against undue Federal in¬
trusion into the lives of the people has
never burned as vigourously as it does today.
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For many people, the closed doors of a meeting room
stir up the fear that corruption is thriving in that secret
place (and perhaps it is), and the massive government
computer systems generate the fear that "Big Brother" is
going to misuse that storehouse of information, whether
intentionally or through carelessness.
My interest in open government legislation, particu¬
larly open -meeting laws, began when I noticed this
atmosphere of fear and distrust which seems to eddy around
open-meeting laws.

On the local level in Montana, members

of school boards, county commissions, city commissions and
town councils argue with each other, with citizens, with
members of the press, and with representatives of citizens'
action groups about whether or not particular meetings
should be open or closed.

People threaten to, and

occasionally do, go to court over closed meetings.

This is

the proper course of action, specified by Montana law, when
one thinks a meeting has been either opened or closed
improperly.

However, the action of going to court puts

officials and citizens in an adversary position, and often
adds to the atmosphere of distrust.

The situation is

further complicated by a need for quick decisions and a
general aura of haste.

Theoretically, each meeting calls

for a decision by the official in charge, based on the
nature of the material to be discussed at the meeting.
will be pointed out later in this paper, these decisions

As
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are not always easy or obvious, and an official would often
feel he needed legal advice before deciding to open or close
a meeting.

For the citizens interested in attending these

meetings, complications also arise.

A person who wants

access to a closed meeting may be legally entitled to that
access, but may not make his case in time to either attend
or prevent the meeting.

Even more frustrating, he may not

know a closed meeting is being held until after the fact.
On the other hand, a citizen might feel a meeting should
be closed, in order to protect his right to private
discussion of a personal matter.

If that meeting is

conducted openly, and the citizen's right to a closed
meeting is later•established, there is generally no way
to repair the damage; what has been discussed publicly
cannot be un-discussed.
Observation of such day-to-day conflict and disagree¬
ment about open meetings led me to study the literature
on open-meeting laws, in an attempt to understand the
nature of these conflicts.

13

CHAPTER 3
THE RIGHT TO KNOW: MONTANA
In Montana, the most basic statement of a citizen's
right to attend meetings of government bodies is in Article
II, Section 9 of the state Constitution, which details the
right to know.

This right to know includes both the right

"to examine documents" and "to observe the deliberations of
all public bodies or agencies of state government and its
subdivisions."

Although open meetings are dealt with

separately in the statutes, this link to the right to
examine documents is a natural one, both rights dealing with
access to information.

Thus, although the main focus of

this research is open meetings, this topic will be con¬
sidered in the broader context of the right to know.
Further, it is appropriate to consider both general dis¬
cussions of the concept of openness in government, and
articles which deal with open-meeting laws in other states.
To fully understand Montana's law, it will be helpful to
understand the range of open-meeting laws, from those which
provide for less openness to those which provide for more.
Perhaps because an interest in open meetings is often
motivated by the fears and concerns discussed above, much
of the literature on open-meeting laws is partisan—either
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for or against such laws.

Further., these discussions

generally adopt an adversarial tone, an "us against them"
i

stance, with the .government agency or official pictured as
withholder of information, and those people outside
government (press, public, interest group) pictured as
seekers of information.

Given this bias, it is not sur¬

prising that by far the most common explanation for the
conflicts over open-meeting laws is the followings

govern¬

ment officials are reluctant to cooperate.
In the published proceedings of hearings held in 1971
by the House Committee on Government Operations, Represen¬
tative Moorhead comments on the implementation of the
Freedom of Information Act.

He says that this act "is

theoretically the ideal statutory basis for the policy of
open government," but that it is deficient in many respects.
The most important problem he sees is that "the executive
agencies have not yet, after five years, accepted the
philosophy of disclosure on request."

It is presumably

this reluctance which led Moorhead to call for testimony
from "experienced frontline soldiers in the fight for the
public’s right to know." 18
A similar assessment can be found in the proceedings
of Senate hearings held before the passage of the Govern¬
ment in the Sunshine Act, in 1974.

Most of the participants

in the hearings, with the exception of several representa¬
tives of government agencies, express the view that
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government officials are reluctant to cooperate with the
provisions of open-government legislation.

In the words of

Senator Chiles:
Most of the agencies, certainly most of the
Members of Congress, have the feeling that
our own processes, whatever they are, are ours
and we are entitled to close them. It is only
if we decide to open them, that they are open.
We just do not seem to have the attitude that
the public's business belongs to the public—that
everything should be open unless there is very
valid reason to close.9
John Gardner, chairman of Common Cause, reinforces this view
in somewhat stronger language:
Most government secrecy has nothing whatever
to do with national security; it touches every'
field of government activity. . .and has
infected State legislatures, county boards
of supervisors, school boards, the Congress
of the United States and the executive branch
of the Federal Government. Many politicians
and bureaucrats just do not like to do the
public's business out in plain view of the
public.20
We might expect a Symposium on Administrative Secrecy
published in Public Administration Review to present a
point of view more sympathetic to the problems of the
government officials who must implement the right to know
laws.

However, in the introductory article, Francis Rourke

quotes Woodrow Wilson's view that "corruption thrives in
secret places" and therefore "there is no air so wholesome
. .
21
as the air of utter publicity."

Rourke also points out

that government officials have strong incentives for
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withholding information; for example, to cover their
mistakes or to shape policy as they choose.

Rourke makes

a similar point in his book. Secrecy and Publicity, when he
says s
Even apart from military matters, presidents
and other high executive officials have always
argued that a certain measure of privacy is
essential for the effective conduct of civilian
affairs, principally on the grounds that it
invigorates executive deliberations by pro¬
tecting career officials from political reprisal
for incautious remarks or proposals they may
offer.22
It is important to note that this quote shifts the emphasis
from officials' reluctance to comply with open-meeting laws
to an emphasis on reasons why privacy might be desirable
for certain deliberations.

This shift in point of view

brings up a central difficulty in drafting and implementing
open-meeting legislations

the need to balance the right to

know against both the individual's right to privacy and the
administrator's claim that certain types of decisions
require private deliberation.

This problem will be dealt

with in the next section, on the nature of the law itself.
It is mentioned here in order to point out that the view
that the public must fight to obtain information from
officials who are reluctant to let the light of day in on
their activities is an interpretation of government
officials' motives.

In some cases, an official who seems
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secretive may be making a valid attempt to balance the
conflicting demands of openness and privacy.
The assumption that government officials are predis¬
posed to be secretive is prevalent in Montana.

In fact,

this attitude may largely account for the right to know
being included in the new state Constitution adopted in 1972.
As David Gorman points out in the Montana Law Review,
Montana is the only state which has given the right to know
constitutional status, although almost all states
(including Montana) and the federal government have
statutory enactments. 23

The published proceedings of the

Constitutional Convention reveal a deep distrust of
government officials, which seems to have been a strong
motivation for including the right to know in the
Constitution.

In a preliminary report prepared for the

Bill of Rights Committee, Rick Applegate discusses the
federal Freedom of Information Act and says that govern¬
ment agencies are using the law as a new excuse to hide
more information.

He goes on to says

"The point is not so

much the strengths or weaknesses of the Federal Freedom of
Information Act as the unyielding difficulties in
reorienting government to a disclosure-oriented posture
rather than one that is withholding-oriented."

04

In the convention, the Bill of Rights Committee
recommended inclusion of the right to know in order to
strengthen and extend the existing statutory provision.
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The ensuing debate makes it apparent that the Montana Press
Association was particularly concerned that the right to
.

,

know be given constitutional status.

25

.

As Gorman sums it

up:
The pressure focused on the delegates
resulted in motions to amend the Committee
proposal to subject the scope of the privacy
exception to legislative determination, or
legislative and judicial determination to
narrow the breadth of interpretation left
open to the agency or public body.26
While delegates disagreed about how best to achieve this,
the consensus was that the people had to be given a weapon
to fight the secretive government agencies.

The remarks of

Convention President Graybill, made just before the final
adoption of the right to know provision, are perhaps the
best illustration of this attitude:
And when somebody comes to the agency and
wants to know. . .or when they try to get
into the agency meeting, who's the first
person that's going to interpret the
legislature's language? It isn’t going to
be the courts, it's going to be the agency.
So the more language you give that agency
to work with, the less "to know" there's
going to be left, because they'll be able
to interpret it right out the window. So
if the press really wants to lock this state
up, just let them have the legislature pass
a nice, long-as-your-arm statute about what’s
secret; and everything will be secret by the
time the agency, or the agency head, or the
agency lawyer gets his hands on it and advises
whether the people can come to the meeting
or whether the papers can be shown to thepress.27
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Although the assumption that it is the nature of all
government officials to want to lock up information is the
most common explanation for the difficulties in implementing
the right to know, another explanation found in the litera¬
ture is the following: the nature of open-meeting laws
places the values of privacy and openness in conflict.
In a 1973 article from Northwestern Law Review,
reprinted as part of the testimony offerred in the hearings
on the federal Sunshine Act, Douglas Wickham surveys
open-meeting legislation and says:
There exists very little uniformity in
structure or draftsmanship because the
purpose to be served by such legislation
raises fundamental questions upon which there
is no broad consensus. . .[and] no particular
statute stands apart as a successful resolu¬
tion of the conflict in basic values.28
Wickham sees a need for "public. . .access to the on-going
process of decision making” as vital to a "truly democratic
electorate."

On the other hand, he feels there are limits

to government in the sunshine, in order to accommodate
"personal privacy" and to allow government officials "some
'.
.
.
29
insulation from the intense heat of public pressure"
so
that these officials might pursue some preliminary ideas
and options without having to publicly commit themselves to
one position right away.
disagreement is clear.

The potential for conflict and
While there is substantial agree¬

ment that no open-meeting law can establish absolute

20

openness, there is disagreement on two levels: 1.

which

general type of situation requires privacy, and 2.

which

particular situations fit into whatever general categories
of exemptions to openness the law might provide.

For

example, some people would grant a need to protect
individual privacy, but not feel there is a need for
administrative privacy.

Should two people agree that there

is a need for administrative privacy, they might disagree
as to whether or not one particular situation# such as
negotiations to purchase land, fits into the category of
administrative privacy.

Thus, once the people of a state

reach consensus on whether or not any exceptions to the
principle of openness will be allowed, there is a great
deal of room for disagreement about how particular‘situa¬
tions fit into these exceptions.
Another analysis of open-meeting legislation,
published in the Harvard Law Review in 1962 (when 26 states
had open meeting statutes) states that "a serious problem
is that of accommodating the valid interest in secrecy for
the consideration of certain subject matter or for prelim¬
inary fact gathering and consultation, while preserving the
30
informative values of open discussion."
The author
concludes that "to some extent this problem is inherent in
31
the open meeting concept,"
although he feels that many of
the difficulties could be resolved.
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This problem of attempting to balance the values of
privacy and openness is particularly difficult in Montana,
because both the right to privacy and the right to know are
given explicit constitutional status.

David Gorman points

out that "there is, even in the abstract, tension between
the two guarantees.

This abstract tension has been recog¬

nized and, perhaps, exacerbated by elevating both rights to
constitutional status in Montana, and by making them
.
32
.
.
textually interdependent."
The right to privacy is
stated in Article II, section 10 of the Montana Constitu¬
tion: "The right of individual privacy is essential to the
well-being of a free society and shall not be infringed
without the showing of a compelling state interest."
Article II, section 9 provides for the right to know:
No person shall be deprived of the right
to examine documents or to observe the
deliberations of all public bodies or
agencies of state government and its sub¬
divisions, except in cases in which the
demand of individual privacy clearly exceeds
the merits of public disclosure.
As Gorman makes clear, "the two rights are in natural
and daily conflict at the agency level" and "there is no
legislative history outside the language of the provisions
themselves to aid in clarifying where the balance between
,
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the rights is to be struck."

It is important to note here

that Gorman feels that "much of the uncertainty stems from
the general lack of guidance [from the courts] as to the

22
.

.

.

.

scope of a legitimate privacy interest.*’

34

However, even

if this point is clarified by the courts, the government
official will still be faced with the necessity of
balancing two rights, and deciding which particular
situations fit into a general definition of the scope of the
right to individual privacy.
A third factor which seems to contribute to difficul¬
ties people face in,implementing open-meeting laws is
uncertainty about the scope of a law's application.

An

article in Harvard Law Review suggests that "many problems
have been created solely through bad draftsmanship,
resulting in ambiguities and incompleteness in many
35

,

.

.• .

statutes." It concludes by saying: "If the limits and
operation of the open meeting principle are defined with
the greatest possible precision, many of the difficulties
will be resolved, and both press and officials will have a
36
more workable standard for their conduct."
Douglas Wickham's article in Northwestern University
Law Review focuses on the problems of draftsmanship.

He

surveys existing open-meeting legislation and "offers
suggestions concerning the principles which should guide
draftsmen m formulating open-meeting laws."

37

.

Wickham

points out many problems with the wording of open-meeting
legislation, and says that one of the most difficult tasks
for draftsmen has been to define "meeting" in a way which
makes clear just what the scope of the law's application

23

should be.

As Wickham puts its

In making this decision, the draftsman has
at his disposal a whole spectrum of activity,
ranging from the formal vote of an entire
assembly, to the chance social encounter of
several members who then happen to discuss
"official’* problems.38
Neither the Harvard Law Review article nor Wickham
suggests that a simple statement of total openness is
desirable.

As Wickham points out, "Florida has had the

closest brush with total 'government in the sunshine,* but
the Florida Supreme Court has recently had to allow some
.
39
exceptions."

.
.
If the
principle .
of total openness
is

rejected, the problem then becomes one of defining as
clearly as possible how open the state's open government
will be.

Unfortunately, this clarity is not always

achieved, with the result being disagreement and dissatis¬
faction with the implementation of the law.
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CHAPTER 4
LEGAL PROVISIONS FOR OPEN MEETINGS IN MONTANA
Introduction
As the review of literature has shown, there are
generally three explanations given for the conflicts over
open meetings: 1.
2.

officials are reluctant to cooperate,

the nature of the law places the values of privacy and

openness in conflict, and 3.

bad draftsmanship results in

ambiguities and incompleteness in statutes.

In the balance

of this paper, I will examine these three explanations.
The first explanation, bad faith on the part of public
officials, cannot be tested in a paper of this scope.
Although some officials have been quoted as saying they
felt the current law was too broad, it is unlikely that
many would be willing to state that they did not support
the open-meeting law, or that they had tried to circumvent
it.

Furthermore, it is very difficult to establish a clear

link between attitudes and actions.

As Philip Zimbardo

points out in the book Influencing Attitudes and Changing
Behavior, it is not uncommon for people to verbally agree •
with a statement on a questionnaire, and subsequently act
40 . .
as if. they did not agree.
This is not to say that the
average person lies when he answers a questionnaire, only
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to say that the links between what is in our minds, what we
say is in our minds, and our actions, are complex and not
completely understood.

Thus, this research is not an

attempt to measure the attitude of public officials toward
the open-meeting law.

However, it will document the fact

that many people believe that officials are reluctant to
cooperate.
The second explanation, that the nature of any
open-meeting•law places the values of openness and privacy
in conflict, will be documented by analyzing the wording
of Montana's constitutional provision for the right to
know, and the wording of the open-meeting statute.
The third explanation for the conflicts over the
open-meeting law, that the law is ambiguous and unclear,
will be the major focus of this research.
with the question of the intent of the law.

I will deal first
If the intent

is not clear, then it is more difficult to interpret the
provisions of the law.

We can think of intent as the

"spirit" of the law, which we commonly assume should guide
people in implementing a law.

When a person manipulates

a statute, using loopholes to gain his own ends, people
generally react unfavorably, accusing that person of
violating "the spirit of the law," even though he may be
abiding by the "letter."

Obviously, if intent is not clear,

the possibilities for confusion and disagreement about
implementation are greater than when the intent is clear.
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•Although interpretation of a law is accomplished
through our judicial system, it is also true that these
judicial decisions must wait upon litigation.

When people

disagree strongly enough, over a point that seems to them
important enough to warrant an expenditure of time and
money, a case goes to court.

Meanwhile, day-to-day

decisions about the intent of the law are made by school
boards, city commissioners, newspaper reporters, private
citizens, and others.

This chapter will present all

available expressions of the intent of Montana's
open-meeting law, to determine how clear the guidelines
are for the people who implement the law.
The Open-Meeting Statute
In order to examine the difficulties that arise when
the open-meeting law is implemented by local government
officials, it is appropriate to start where a local
official would most likely come into contact with the
law—in the wording of the current statute.

When a dis¬

agreement arises over the legality of a closed meeting,
public officials are likely to have the law quoted to them
by members of the press.

A 1962 article in the Harvard

Law Review presents an assessment of open-meeting statutes
by editors of newspapers across the country, and mentions
that "some papers reported that 'arming' reporters with a
copy of the statute 'to flourish when needed' had enabled
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them to gain admittance to meetings of agencies that had
.
41
.
.
formerly met behind closed doors."
In my preliminary
research, I talked with a Bozeman radio news director who
carried a card with the wording of Montana's open-meeting
statute.

As the article points out, these "visual aids"

are used simply to gain entry to a meeting, not to promote
a discussion of the intent of the law in the instance under
dispute.

However, it seems likely that once a newly-elected

county commissioner or school board member had been
threatened with a printed copy of the law, he or she would
look the law up, if he had not already done so.
Thus, if we assume that the official starts by reading
the open-meeting statute, what does that person find?
Although most of the references in the literature are to
title 82, chapter 34 Revised Code of Montana 1947, the laws
of the state were re-codified in 1977 and the current
version of the open-meeting law is title 2, chapter 3,
part 2 of the Montana Code Annotated 1979.

This part,

entitled "Open Meetings," contains seven short paragraphs,
only three of which would guide an official in deciding to
open or close a meeting.

The other four paragraphs provide

for televising or recording of open meetings by accredited
press representatives; for the keeping of minutes of open
meetings; for voidability by a district court of decisions
made in violation of the open-meeting law; and for awarding
of court costs to a person who brings a court action.

As
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these circumstances would arise only after a meeting was
opened or closed, I will focus instead on the other three
parts of this statutes

a.

2-3-201 Legislative intent—
/

liberal construction,
c.

b.

■

2-3-202 Meeting defined,

2-3-203 Meetings of public agencies to be open to

public—exceptions.
Statement of Intent
The first section, the statement of intent, is quite
similar to the statement of intent in California's
open-meeting act, which Wickham cites as "perhaps the
clearest and most effective way" of stating that "openness
is the policy guideline for the solution of individual
.
42
.
.
controversies."
As Wickham points out, this clear
statement of intent will not prevent controversies, because
of "the impossibility of providing advance answers to all
.
43
.
the cases which can arise."
However, it does establish
a policy of openness which puts Montana's statute on the
"open" end of the scale of possible coverage of government
activity by an open-meeting law.

In his article in Montana

Law Review Gorman mentions that "the original enactment,
though in many respects merely .a streamlined federal
Freedom of Information Act, was progressive for 1963, and
stated a legislative purpose that the meetings of all
44
public bodies were assumed to be open."
Although this
statute has been altered since 1963, the statement of
intent is unchanged.

Thus we have a statement of intent
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clearly labeled as calling for ’’liberal construction," and
experts concur that it is a liberal statement of coverage.
The public official now has a principle in mind, that
should help guide his decisions.
Definition of Meeting
The next section of the statute defines "meeting" as
"the convening of a quorum of the constituent membership of
a public agency, whether corporal or by means of electronic
equipment, to hear, discuss, or act upon a matter over which
the agency has supervision, control, jurisdiction, or ad¬
visory power."

At first glance, this section establishes

a liberal definition of meetings

conference telephone calls

are covered, discussions prior to votes are covered,
'hearings are covered.

As Wickham points out, the definition

of "meeting" can include • " a whole spectrum of activity,
^•.'ranging from the formal vote of an entire assembly, to the
chance social encounter of several members who then happen
to discuss ’official’ problems."

45

At the time Wickham’s

article was published a "majority" of state open-meeting
laws focused on voting or "final actions," a type of
definition that he feels "severely weakens an open-meeting
*

act."

4

The Montana statute's comparatively broad

definition of meeting does reinforce the statement of
intent, and keeps the statute on the open end of the scale
with respect to coverage.
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However, the inclusion of a requirement for a quorum
has a narrowing effect, and is also a source of confusion
and conflict in implementing the law.

It narrows the

coverage of the law by exempting all non-quorum activity.
The phrase "to hear, discuss, or act upon a matter" in the
definition of meeting suggests that the principle of
openness covers a much broader range of activity than
merely formal votes, yet at least a portion of the "hearing"
and "discussing" which precedes a formal vote surely takes
place without a quorum, particularly if the government body
contains more than three or four, members.

The requirement

for a quorum focuses more attention on meetings called to
take a formal vote than on the hearings and discussions
which would take place before the vote, often on separate
occasions.

This emphasis on formal meetings is contra¬

dictory to the broad definition of "meeting."
Two recent incidents indicate that this requirement
for a quorum does in fact cause problems.

An AP article

carried in most state newspapers in April 1979 describes a
protest by a member of Common Cause to the state Attorney
General concerning a closed meeting of the Bozeman City
Commission in December 1978.

The commissioners met to

discuss applicants for vacant police chief and city
attorney jobs.

The news article states that the City

Manager "announced he would hold meetings with two
commissioners at a time so they would not have a quorum
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that would be governed by the open-meeting laws."
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This

is a fairly obvious circumvention of the spirit of the law,
and Attorney General Greely criticized the use of "clever
ruses to avoid open scrutiny;" however, no suit was brought
in this instance.
The other incident occurred when two members of the
three-person Missoula County Commission met informally to
discuss a personnel matter.

While the two commissioners

say they did not consider this an official meeting which had
to be open, other people felt it should have been open
because the two constituted a quorum.

This dispute led to

a move to have the commissioners removed from office.

48

The problem in Missoula County was mentioned again, in a
Bozeman Chronicle article reporting on the state meeting of
the Montana State Democratic Women's Club, held in June
1981.

The delegation from Missoula proposed two resolu¬

tions: one stating that meetings that are now public could
be closed for discussion of personnel matters, and one
"asking that the Legislature address the problem of whether
an official meeting takes place whenever two members of a
three member board talk to one another."

Both resolutions

were rejected and state Senator Pat Regan of Billings
declared: "This kind of resolution casts a cloud over the
whole concept of open government."

49

In fact, these resolutions cast some light on the
problems of implementing the open-meeting law.

There does
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seem to be a need for clarification of what situations are
official meetings, as there is obviously some confusion
about the importance of a quorum.

Does the public have

proper access to the deliberations of their public officials
if three members of a seven member board can discuss
matters privately?

On the other hand, do the people of the

state intend any conversation between two members of a
three member board to be public?
Further complications can arise if one focuses on the
word "convening" in the phrase "the convening of a quorum."
If this word is intended to qualify the word "quorum" then
an un-convened quorum, or a chance meeting of two members
of a three member board, would not be considered an official
meeting.

Unfortunately, there is simply not much commentary

to guide a decision about un-convened, chance meetings.
The statement of intent calling for "liberal construction"
suggests that all discussions of official business should
be open, not just intentionally convened quorums.
the question of practicality arises.

However,

Chance meetings will

occur, and will most often not be open to the public.

At

this point in the analysis of the law, we can see that the
statute is not clear on this issue.

Further analysis of the

relationship between the statute and the constitutional
provision for the right to know will support an interpre¬
tation of the definition of "meeting" that suggests all
discussions, whether intentionally convened or not, are to
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be open.

In a practical sense, if a public official

attempts to keep all deliberations open to the public, and
generally avoids discussion of official business during
chance encounters with other officials, it seems unlikely
that people would consider an occasional mention of public
business in a social context to be a violation of the law.
Exceptions Allowed
The other question raised by the resolutions proposed
at the Democratic Women's convention—the need for privacy
to discuss personnel matters—leads to the most relevant
section of the statutes

2-3-203 Meetings of public agencies

to be open to the public—exceptions.
divided into four parts.

This section is

The first part is essentially a

re-statement of the section on intent discussed above.

It

states that all meetings of boards, bureaus, agencies, etc.
that are "supported in whole or in part by public funds or
expending public funds shall be open to the public."

In his

analysis of open-meeting legislation, Wickham mentions that
many recent acts define coverage in what he calls "broad
catchall terminology based on public funding."

Once this

broad scope of coverage is defined, two exceptions are
listed.

Since the intent of the law is clearly that all

state business is presumed open, it is especially important
that the allowable exceptions be carefully defined.

Un¬

fortunately, the exceptions are another source of confusion
and conflict.

As will be explained, the privacy exception
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needs legal clarification by the courts, and also needs
clarification in the minds of the government officials who
use the law.

Further, the collective bargaining exception

is, according to the state Attorney General, in conflict
with the constitutional right to know provision, which
exempts only personal privacy.
The exemption for personal privacy in the statute says
that ’’the presiding officer of any meeting may close the
meeting during the time the discussion relates to a matter
of individual privacy and then if and only if the presiding
officer determines that the demands of individual privacy
clearly exceed the merits of public disclosure."

Thus the

presiding officer must weigh any competing demands for
privacy and disclosure and decide whether to open or close
the meeting.

If the public official has sought legal

advice, the decision to open or close the meeting might well
be still a problem.

David Gorman analyzes the relationship

between the constitutional provisions for the individual
right of privacy and the public right to know.

As the

statutory provision for open meetings refers to these two
rights, the statute is interpreted with reference to the
constitutional language.

Article II, section 10 of the

Montana Constitution provides: "The right of individual
privacy is essential to the well-being of a free society
and shall not be infringed without the showing of a
compelling state interest."

Gorman points out that the

35
scope of the right of privacy was not defined by the
Constitutional Convention delegates, but was "by default,
left to the courts."51

While the scope was left undefined,

"the convention gave the courts clear direction as to the
weight to be accorded to the right to privacy."

The

"compelling state interest" test, according to Gorman, is
the "most stringent standard of judicial review" and "the
task faced by the state in showing a compelling interest
•
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;

is, in most situations, an impossible one."

.

In simple

terms, the right to privacy was accorded a very high value.
Thus we know that the weight is heavy on the privacy side of
the scale used to balance privacy and openness.
Unfortunately, Gorman states that the definition of
the right of privacy has not been made by the courts, that
the scope of the right of privacy has been defined only
within the context of search and seizure laws.

Gorman

points out that "the privacy and search and seizure
provisions address independent rights,"

thus the right to

privacy in a broader sense than freedom from illegal search
.

and seizure is "a virtual nullity."
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In Gorman's words,

this means that "practitioners and courts remain without
essential guidance as to what interests are actually pro-

.

.
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tected by the right of privacy m Montana."

Gorman

concludes that there is a definite problem involved in
balancing the right to privacy and the right to know, due
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to "the lack of an effective method for defining the scope
.
.
55
of the privacy right."
In corroboration of Gorman's
assertion that there is a problem with interpretation, the
state Attorney General, Mike Greely, has stated in a written
opinion that "the right to privacy is a developing one and
56
not precisely defined."
Of course, not every decision to open or close a
meeting is challenged in court.

However, there is evidence

that the exemption for individual privacy is no more clearly
established in people's minds than it is in judicial
decisions.

That is, when a public official decides a

matter of individual privacy merits the closure of a
meeting other people frequently disagree.

For example,

when the Bozeman City Commissioners kept secret the names
of applicants for the post of city manager, claiming that
the applicants had requested privacy in order to protect
their current jobs, an editorial and a front page article
in the Bozeman Chronicle criticized the Commissioners'
57
judgement.
This instance harks back to the Missoula
County Commissioners claiming a need for privacy to discuss
"personnel matters."

There is no exemption for personnel

decisions as such, yet the exemption for individual privacy
is sometimes interpreted as extending to personnel decisions
such as the filling of a vacant post for city manager.
The only other exemption to the open-meeting provision
is also a potential source of legal problems.

The third
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part of 2-3-203 says: "However, a meeting may be closed to
discuss a strategy to be followed with respect to collective
bargaining or litigation when an open meeting would have a
detrimental effect on the bargaining or litigating position
of the public agency."

In an opinion written in November

1978, the Attorney General asserts that there is a "patent
conflict between the statute and the constitution" because
this exemption for collective bargaining or litigation is
"insufficient to allow a meeting to be closed under Article
II, section 9," which allows closing a meeting only to
58
protect individual privacy.
Greely points out that the
constitutional provision would prevail if a conflict arose
over this exemption in the open-meeting statute.
Greely says that this conflict between the exemption
to openness provided in Article II, section 9 of the
Constitution and those provided in the statute "has caused
a great deal of confusion for public bodies, the press and
.
.
.
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.
.
.
.
interested citizens."
Judging by the stories carried in
the news media, the collective bargaining exemption causes
much less open disagreement than does the individual
privacy exemption.

In fact, although Greely called upon

the Legislature to "remedy this situation" by amending
either the statute or the Constitution, the inconsistency
has not yet been corrected.

An AP article carried in state

newspapers in December 1978 quoted substantial portions of
the above-mentioned opinion, so the problem has been aired.
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In summary, the current statute establishes a principle
of broad coverage, then narrows this broad coverage with the
requirement for a quorum.

Further, the principle of

openness, is qualified by two exceptions, one of which is not
clearly defined or understood and the other of which is in
conflict with the state Constitution.

The logical place to

look for guidance in interpreting the importance of the
presence or absence of a quorum, or for assistance in
determining how to balance personal privacy and the public
right to know, would be in records of legislative debates.
As is evident in Gorman's analysis of the intent of the
constitutional provision for the right to know, preliminary
reports and debates can clarify points that are not clear
if one relies solely on the finally adopted version of the
law.

It is quite common thus to refer to legislative debate

and discussion for clarification of intent.

Unfortunately,

Montana does not publish a legislative record, although
there is a report of the meetings of the Constitutional
Convention.

Lacking a legislative record, we can still draw

inferences about intent by looking at the history of changes
in the open-meeting law since its enactment in 1963.
Amendmentments to the Open-Meetinq Statute
Although it seems unlikely that the average public
official would be aware of the history of Montana’s
open-meeting statute, the changes which have been made lend
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support to the statement of "liberal" intent.

As Greely

puts it: "The history of this statutory provision indicates
that the Legislature has repeatedly broadened its cover,,60
age."
A careful reading of the current statute as it is
printed in Montana Code Annotated will reveal the history
of additions to the open-meeting law.

A brief notation

after each section indicates what year that part was
enacted, and also indicates if it has been amended.

How¬

ever, if such amendment deleted part of that section, the
reader will not be able to tell what was taken out or
replaced by new wording.

To understand how the coverage

of the open-meeting law has been broadened, it is important
to look at the deletions as well as the additions.

The 1977

Cumulative Supplement of the Revised Code of Montana gives
a short narrative history of amendments, which makes clear
that both the additions and deletions have made the
open-meeting law more open.
In general, the additions have made the statute more
specific, by defining terms and clarifying which situations
are covered by the statute’s requirement for openness.

The

deletions have broadened the statute's coverage by elimi¬
nating a number of specific exceptions that were allowed
in the earlier versions of the law.

The accompanying

chart compares the 1963 and 1979 versions.
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To what extent then, do these changes help clarify the
intent of the open-meeting law?

The two main problems in

interpretation seem to be in determining the scope of the
law*s application (i.e. ”Is this particular discussion an
official meeting or not?") and in balancing the weight of a
claim to personal privacy against the public right to know.
Given that individual cases will still require interpreta¬
tion and that the final decision would be up to the courts,
I suggest that two general principles can be deduced from
the changes made in the statute:
1.

When an official is in doubt as to whether a

discussion or other action is a meeting that should be open
to the public, the decision should be for openness.

The

presence or absence of a quorum should not be the deciding
factor.

The original statute more clearly intended the

definition of meeting to be confined to "final action,"
formal meetings of an entire board or bureau.

Section

82-3402 of the 1963 version says: "All meetings. . .at
which any action is taken. . .shall be open to the public."
This reference to action being taken, which suggests a
formal vote by a quorum, was deleted, and a separate
definition of meeting was added (2-3-202) which includes
meeting "by means of electronic equipment" and also includes
gatherings "to hear" or "discuss" as well as to "act upon"
a matter.

Although the requirement for a quorum is

included in the current wording, the definition of meeting
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has been broadened to mean more than just formal,
vote-taking gatherings.

The addition in 1979 of the

specific requirement that committees and subcommittees of
public bodies also be subject to the open-meeting law
suggests that the coverage of the law is meant to be broad,
and that openness is meant to be the norm.
2.

The exception for discussion of matters relating

to individual privacy should not be construed so widely as
to include routine personnel decisions.

In the absence of

a clear definition of the scope of individual privacy rights,
this exception obviously poses some difficult decisions.
However, when we note that the right to individual privacy
and the right to know were both established in the
Constitution in 1972, and that subsequently the exceptions
which referred specifically to personnel decisions were
deleted from the open-meeting statute, we can conclude that
these exceptions no longer are valid, that only personnel
decisions that are clearly a matter of individual privacy
are exempt.

Further support for a narrow interpretation of

the individual privacy exception is provided by a minor
change in wording in the statute.

In 82-3402, public

agencies were allowed to close "any meeting" involving the
listed exceptions.

In the words of the current statute,

section 2-3-203, "the presiding officer of any meeting may
close the meeting during the time the discussion relates to
a matter of individual privacy [emphasis added]."

In other
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words, the entire meeting is not to be closed unless the
entire meeting comes under the exception; thus the presiding
officer must be precise in judging what business is ex¬
cepted from the general principle of openness.
Constitutional Provision for the Right to Know
This analysis of the wording of the open-meeting
statute has required reference to the state Constitution,
since the constitutional provision for the right to know
prevails over any statutory provision if the two are in
conflict.

Although the Attorney General feels that further

changes are required in the statute, the changes already
made in the open meeting statute were intended to bring the
statute into conformity with the new Constitution.

Thus it

is appropriate to examine the intent of the constitutional
provision for the right to know, as one means of clarifying
the intent of the open-meeting law.
The Transcript of Proceedings of the Constitutional
Convention records the debates of the delegates, and shows
that the wording of Article II, section 9 generated con¬
siderable debate.

The intent of the Bill of Rights

committee, which drew up this provision, was clearly to
broaden the scope of the existing open-meeting statute.
Dorothy Eck, in a speech to the convention delegates, said:
The committee intends by this provision that
the deliberations and resolution of all public
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matters must be subject to public scrutiny.
We do commend [the open-meeting statute] but
we think that probably it is not enough and
that this provision does go considerably
farther and as our government continues to
grow, will provide a better basis than one
that is purely statutory.j
On the whole, the delegates agreed that it was important
"to constitutionally presume the openness of government
documents and operations."

However, they disagreed about

the inclusion of an exception for personal privacy.

It was

not a matter of rejecting the importance of personal
privacy (Article II, section 10 guarantees personal
privacy), but a fear that any exception would be misused
by government officials.

As one delegate put it, the

exception for personal privacy "denies the citizen the
right to know," because "any governmental agency or officer
could refuse on the grounds that individual privacy ex¬
ceeded the merits of public disclosure and in effect you
would not have a right to know."

Another delegate intro¬

duced a motion to delete the entire section because it was
so "vague" that it "could be interpreted to allow almost
any public board, agency, or administrator to cover up vital
public matters."

He went on to say: "This article could

close much of government to all citizens, frustrating their
ability to participate in the decision-making process
and giving even more power to those who like to exercise
power behind the scenes." 64
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Despite their distrust of government officials, the
convention delegates finally accepted section 9 with the
exception for individual privacy, after several speakers
pointed out that the government information that one
private citizen might seek to obtain could well be informa¬
tion that another private citizen (not some behind-the-scene
power broker) wanted kept private.

The importance of

restricting the exception to individual privacy was
emphasized.

One delegate made a point of asking the

chairman of the Bill of Rights committee whether a corpor¬
ation could be considered an individual.

The chairman, Mr.

Dahood, replied that the word "person" can be defined in a
legal sense to include a corporation, but that "individual"
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probably would not be.
In a later debate, Dahood
reiterated the point: "The right of individual privacy
announced in this section is intentionally limited to
individual privacy so as to preclude a government agency or
corporation claiming the right.".

Quite clearly, the

Constitutional Convention delegates intended the scope of
the right to know to be as broad as possible, with ex¬
emptions allowed only for a narrowly defined right of
individual privacy.
Further evidence that the rule of openness should be
interpreted as broadly as possible is found in an opinion
written by the state Attorney General in 1978.

In dis¬

cussing the problem of balancing the demands of openness
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and privacy, Greely refers to a federal court decision
regarding the Freedom of Information Act, and points out
that the person seeking information need not give any
particular reason for -wanting the information because, as
the court reasoned, "disclosure under the FOIA never was
intended to depend upon the interest or lack of interest of
the party seeking disclosure."

This approach thus

"disregards the purpose or motive of the requesting party."
Greely concludes that this approach is appropriate in
Montana s
Neither our Constitution nor our Open
Meeting Law suggest that an individual
must display a certain reason in order
to inspect government operations and records.
Both of these provisions' in our law are
concerned with the necessity of an open
government and the public's ability to observe
how its government operates regardless of each
person's subjective motivation. When applying
the final step of balancing the merits of
public disclosure and the demands of individual
privacy, the general rule must be that govern¬
ment records are open to the public, with the
burden placed upon the custodian of the
records to affirmatively show the demands of
individual privacy clearly outweigh the merits
of public disclosure.^®
Thus, the person who wants a meeting open need not justify
his position; rather, it is closure that requires
justification.
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CHAPTER 5
QUESTIONNAIRE AND SUMMARY
Questionnaire
The survey instrument was developed in order to
measure people's understanding of the provisions of the
open-meeting statute.

My intent was to determine whether

or not the respondents were familiar with the main points
the statute covers, not necessarily whether they could
decide how to resolve the problems the law raises.

Thus,

I created five hypothetical situations, each of which
focuses on one salient feature of the statute.

The features

used were: 1. "deliberations," not just final actions or
votes, must be open;

2. a "meeting" is defined as the

convening of a quorum;

3. the use of electronic equipment,

such as a conference telephone call, does not exempt a
meeting from being open;

4. committees and sub-committees

are subject to the requirements of the law;

5. meetings

may be closed when an open discussion of collective
bargaining would have a detrimental effect on the agency's
position.
Respondents were asked to decide whether each hypo¬
thetical meeting was required by state law to be open to
the public.

Their responses were measured on a five point

48
Likert-type scale: definitely can be closed, probably can
be closed, undecided, probably open, definitely open.

The

text of the five questions is as follows:
1. The school board is holding a preliminary budget
discussion with the principals of the schools; no vote is
taken.

Does the law require that this meeting be open to

the public?
2. One member of the city council (commission) isdiscussing with the city manager what should be included in
.the agenda for next week*s city council meeting.

Does the

law require that this meeting be open to the public?
3. The county commissioners hold an open meeting to
hear arguments for and against a proposed subdivision.

At

the end of the meeting, they announce that they will think
about the information presented and make a decision in a day
or two.

The next day, all the commissioners get together

on the telephone in a conference call with the land
developer and make their decision.

Does the law require

that this telephone conversation be open to the public?
4. The school board has appointed a committee to
decide where a new junior high school should be built.

Does

the law require that these committee meetings be open to the
public?
5. The county commissioners have to re-negotiate the
county's contract with its law-enforcement personnel.

They

hold a meeting to discuss whether or not the county should

49

try to meet the employees' request for higher wages.

The

commissioners feel an open meeting would hurt the county's
bargaining position.

Does the law require that this

meeting be open to the public?
After drawing up the questionnaire, I tested it for
reliability by giving it to a sample of nineteen town
council and school board members in Three Forks and
Manhattan.

Although I received only six replies, the

respondents apparently understood and could complete the
questionnaire.

Thus, I made no changes in the questionnaire.

Since the open-meeting law calls for a balancing test
which could allow any meeting to be closed if the demands
of personal privacy, require, this questionnaire, which
focuses on other features of the law, is limited in its
usefulness.

However, the responses to the questionnaire do

provide some information, which will be discussed.
Sample
Because I was interested in implementation of the
open-meeting law, I surveyed those people who use and are
affected by the law, on the local level.

To limit the

expense of administering the questionnaire, the sample was
drawn from Bozeman, Belgrade, and Livingston, which thus
included two counties. Park and Gallatin.

The respondents

were divided into four categories: 1. policy makers, which
included city commissioners, county commissioners, and
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school board members;

2. administrators, which included

public school administrators and city managers;
neys;

3. attor¬

4. members of the information media and interested

public, which included newspaper and radio reporters, and
members of citizen groups such as Friends of the Library,
environmental action groups, neighborhood action groups,
and political party activists.
In groups 1 and 2, all members of those categories in
the towns and counties being surveyed were used.

Thus

questionnaires and postage-paid return envelopes were
mailed to a total of 45 policy makers (25 replied) and
5 administrators (4 replied).

In group 3, questionnaires

were sent to 4 attorneys who were acting as city or county
attorneys.

Three replied, but one of those three declined

to answer the questions because the law is too "ambiguous."
In group 4, questionnaires were sent to 8 information media
representatives in Bozeman, Belgrade, and Livingston, and
5 replies were received.

The sample of the public was

drawn from members of political or civic action groups, in
order to obtain a sample of people who might interact with
government officials.

A sample of the general public was

not used because I felt it would include people who had
little or no knowledge of the open-meeting law, and who
were unlikely to be contributing to the conflicts over the
law.

Thirty questionnaires were sent to members of the

public and 16 replies were received.

51
Results
After tabulating the responses received, I grouped the
responses.

"Definitely open" and "probably open" were

called "open;"

"definitely can be closed" and "probably

can be closed" were called "closed."

The results are shown

below, in a chart which records the number of respondents
who felt the meeting described in each question should be
either open or closed.
When we look at the total of all responses to each
question, we see substantial disagreement about four of the
five hypothetical situations.

On question one, 25% of the

total disagreed with the majority response.

On question

two, 32% disagreed with the majority response.
three, only 4% disagreed.

On question

On question four, 18% disagreed

with the majority.

On question five, 24% disagreed with the

majority response.

If we accept the questions as written,

with no mention of claims to individual privacy, the
answers given by the majority are the correct answers for
all five questions.
Although these figures were generated by a relatively
small sample, and the hypothetical situations on the
questionnaire are open to differing interpretations, I
suggest that these results support the analysis presented
in the previous chapter, which indicates that there is
confusion and disagreement about the open-meeting law.
The disagreement indicated by the questionnaire results
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Table 2.

Questionnaire Responses
Questions
4

3
closed
open

closed

a. city
commiss ioners

4

6

7

3

1 10

. 1 10

b. county
commissioners

0

3

1

2

0

c. school boards

0 11

5

6

13 11

Respondents

open

closed
open

5

closed]
open

2

closed
open

1

1. Decision makers

Totals

4 20

10

0

2

2

0

0 11

1 10

8

3

1 24

3 22

20

3

3

1

2. Administrators

0

4

2

2

0

4

1

3

3

0

3. Attorneys

1

1

2

0

0

2

0

1

2

0

a. press and radio

1

4

4

0

0

5

1 4

4

1

b. public

7

9

13

3

1 14

4 12

8

8

8 13

17

3

1 19

5 16

12

9

34 16

2 49

9 42

37 12

X

X

4

l8

4. Interested
outsiders

Totals
Total all groupsi
Investigator *s
opinion
Percent disagreement

13 38
X
25

X
32

X
24
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seems most likely to lead to conflict in two cases: one,
when the public and press mistakenly think a meeting which
can legally be closed should be open; two, when decision
makers mistakenly think a meeting which should be legally
open can be closed.

For example, the open-meeting statute

clearly exempts meetings held to discuss a collective
bargaining strategy when an open meeting would have a
detrimental effect on the bargaining position of the public
agency.

However, the chart of responses indicates that 9

but of 21 of the respondents in category four (press and
public) thought that the meeting described in question five
had to be open.

Thus if a meeting similar to that

described in question five were closed, even though it
legally could be, people still might complain.
Similarly, on question one, if we group the responses
by groups one, two, and three, we see that 5 out of 31
decision makers think the meeting described in that
question can be closed.
it should be open.

Taking the meeting as described,

If this type of meeting is closed,

people are likely to complain.

Although in one case the

complaints would be justifiable, and in the other case they
would not, the conflicts would still have to be resolved.
As I suggested in the previous chapter, a clear under¬
standing of the provisions of the open-meeting law would
undoubtedly lessen the number of conflicts which arose.
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Further evidence of misunderstanding is apparent in
the comments which people appended to the questionnaire in
a space provided for such feedback.

I have divided these

comments into four categories: 1. comments on observed
violations;
law;

2. comments which express uncertainty about the

3. comments which reflect a familiarity with the law;

4. comments which indicate a misunderstanding of the law.
There were two comments on violations of the
open-meeting law.

One school board member felt that their

school board was too ’’loose" about the law:
The board does not deliberately abuse the
closed session—they do it from habit.
They go into executive session to discuss
a legal topic and they allow the conversa¬
tion to wander into other areas. It's a
natural tendency because talking honestly
in public is difficult.
In fact, the law does call for only that part of a meeting
to be closed which is legally exempt, and also requires a
narrow interpretation of what is exempt, so this board is
probably violating the law.

The other comment on violations

was by a member of the public, who said: "I first became
aware of the law when attention was brought by the Center
for the Public Interest in the mid-1970's.

The Bozeman City

Commission was violating the law over and over."

While it

is desirable that members of the public be aware of the
law, it is also important that they understand the
provisions of the law.

Like other respondents, this
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person's answers to the questionnaire indicated a lack of
knowledge of the details of the law, with two of the five
questions answered incorrectly.
Uncertainty about the open-meeting law was expressed
by two respondents.

One member of the public said: "I can

see that I'm not really sure how the open-meeting law works
in detail."

One city commissioner said: "Next time send a

copy of the law with this; it is not always easy to get or
find one for anybody who uses it."

Certainly the question

of ignorance of the law is connected to the question of how
easily a person can find out what the law says.

I did not

ask the people who answered my questionnaire whether or not
they had read the wording of the statute, but obviously
most people would have to make a special effort, for some
particular reason, in order to find and read a copy of the
statute.
Several respondents' comments indicated a familiarity
with the law.

Two city commissioners added a comment by

their answer to question two, pointing out that the
situation described would not be a quorum, and therefore
could be closed..

One city commissioner demonstrated a

clear understanding of the law:

The balancing test must be applied in any
decision to close a meeting. There are very
few instances in which official meetings or
meetings of subdivisions of the governing body
can be closed.
Since this open meeting law
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‘ is relatively1 new there are not too many
court decisions to give guidance as to how
to apply the law under some circumstances.
A number of people added comments which indicated they
had mistaken ideas of the provisions of the open-meeting
law.

Three people•thought the meeting described in question

four could be closed if the question of selecting a site
were being discussed.

One member of the public marked the

meeting as being probably open, and then added in the
margin, "unless negotiating for a lot."

One member of the

information media marked number four as being closed and
added: "Since land purchase prices can be forced up by
leaks of locations."

An administrator marked question four

as closed and said: "Because of the money loss which could
be involved in a site selection, the law specifically puts
this under executive session."

The 1963 version of the

open-meeting statute did exempt any meeting involving the
purchase of public property, if public knowledge might
"adversely affect the financial interest of the state."
However, as I pointed out in the previous chapter, this
exemption was deleted in a 1975 amendment.
One member of the public expressed the opinion that
only final actions or votes are required to be open, which
is clearly not the case.

In commenting on question three,

this person said: "If commission was discussing alterna¬
tives, then it need not be open; nor would it be open if
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they were discussing their final actions, but the
decision-making vote must be public."
Two respondents summed up their understanding of the
law with a list of occasions when a meeting could be
closed.

One city commissioner saids

"As I understand the

law, it allows closed meetings for only: a. personnel
problems

b. budget or salary negotiations

c. matters

which could reflect upon the character of a public
employee (somewhat related to a. above)."

Another city

commissioner produced a similar list: "Closed meetings are
authorized only fpr personnel matters, or where knowledge
of the topic of the meeting may jeopardize the intent of
the meeting, resulting in a penalty or disadvantage to the
public at large."

Neither of these lists reflects an

accurate and prepise understanding of the exemptions
allowed by law.

<

Summary
I have focused on the intent of the open-meeting law
and the state Constitution Article II, section 9, and
shown that the wording of the statute does not clearly
embody the intent of the law.

The weight of the

evidence—wording, amendments, intent of the Constitutional
Convention delegates, opinions of the Attorney General—in¬
dicates that the open-meeting law is intended to be very
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broad in the scope of its application and very limited in
its allowance for exceptions.
The exception for individual privacy is not unclearly
stated, although there is some evidence that the scope of
the right to individual privacy needs judicial definition.
There is also evidence that people misunderstand this
exception, generally assuming it to be broader in scope than
it is intended to be.

The relationship between individual

privacy and the right to know has been defined in terms of
a "balancing test."

The Attorney General has explained

this test as involving three steps s

(1) determining whether a matter of
individual privacy is involved, (2) deter¬
mining the demands of that privacy and the
merits of publicly disclosing the informa¬
tion at issue, and (3) deciding whether the
demand of individual privacy clearly out¬
weighs the demand of public disclosure. ^

These three steps simply spell out a logical course of
action based on the wording of the statute.

The emphasis

on "clearly out-weighs" reflects the wording of the
statute, which allows closure "if, and only if, the pre¬
siding officer determines that the demands of individual
privacy clearly exceed the merits of public disclosure."
Although this exception creates problems, I do not think a
change of wording is required.

The wording indicates that

in a situation when the presiding officer is doubtful
whether the demand for privacy out-weighs the public right
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to know, the decision should be for openness.

Admittedly,

the balancing test requires public officials to make
difficult decisions, but if the scope of individual privacy
is more clearly defined, thus simplifying the decision in
step one, the guidelines for making those difficult
decisions are provided by the statute.
In Chapter three, I focused on possible explanations
for the conflicts and disagreements over the implementation
of the open-meeting law.

The analysis of the clarity of

the law presented in Chapter four has shown.that a lack of
clarity could be one factor causing disputes.

While I

gathered evidence that clarifies the intent of the law if
not the actual wording, it is unlikely that the average
government official on the county or municipal level is
aware of that evidence.

Thus it is certainly possible

that people find the open-meeting law confusing.

The

questionnaire results indicate that people disagree with
each other about the provisions of the law, and apparently
misunderstand those provisions.
The most common explanation in the literature for the
conflict over open-meeting laws is the reluctance of
government officials to cooperate.

While I have not

focused on this explanation for the conflicts, I have found
some evidence of reluctance to cooperate.

The example of

a Bozeman city manager manipulating the quorum requirement
indicates a disregard for the spirit of the law.

In ,
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response to this incident, the state Attorney General
suggested that this was not the only case of official
reluctance to cooperate:
I view with increasing alarm both the
proliferation of local disputes concerning
the application of our open meeting laws and
the increasing rate at which these local
disputes are referred to this office for
investigation and resolution. Rather than
doing their utmost to ensure the public's
right to know and observe the actions and
deliberations that affect the public, some
officials seem bent upon devising increasingly
clever ruses to avoid open scrutiny
of their
;
actions. *70
Recommendations
1. Inconsistencies in the current open-meeting law
need to be removed.

Specifically, I suggest that the

mention of a quorum in the definition of meeting is not
consistent with the intent of broad application and should
be deleted.

The exemption for public bargaining is not

consistent with the state Constitution, and the Attorney
General has asked the Legislature to resolve this issue.
2. Education, of both the public and public officials,
is needed to correct mistaken ideas and confusion.

I

suggest that all elected officials receive a copy of the
open-meeting statute and Article II, section 9 of the state
Constitution, along with a brief explanation of the
balancing test required before a meeting is closed.
least a portion of the public could be reached with

At
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newspaper articles explaining the open-meeting law.

This

sort of educational campaign, which would be relatively
inexpensive, could make it more clear to the people of the
state that the existing statutory and constitutional
provisions for the right to know are very broad.

In simple

terms, Montana has a very liberal open-meeting law.

Whether

or not people want that liberal a law is another question.
There is evidence that at least some people do not.

How¬

ever, if some people felt the need for a change in the law
(including my suggestion that the quorum requirement be
deleted), they would first need to understand the current
law.
There would be several benefits to these recommended
changes.

If the wording of the statute were changed, to

eliminate the confusion about the importance of a quorum,
and if the intent of the law were widely publicized, to
clarify that exceptions are intended to be carefully
weighed and narrowly construed, then it would be more
difficult for any reluctant officials to use ignorance or
confusion as an excuse for secrecy.
Another benefit could also result from clarification
of the law.

The third explanation for the conflict over

the law, derived from the literature, is that it is the
nature of the law to raise conflicts between the values of
privacy and openness.

This is certainly true of Montana's

open-meeting law, which requires a balancing test of those
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two values.

However, a clearer definition of privacy could

reduce the disputes that arise from the attempt to balance
privacy and openness.

For example, it is apparent that the

current law is quite narrowly focused on individual
privacy for the protection of such things as a person's
medical history.

Yet many people feel that the law should

provide for what can be called administrative privacy.

The

Missoula County Commission and the Bozeman City Commission,
for example, have wanted privacy to discuss personnel
decisions.

A,Billings Gazette article in March 1980 cites

the frequency with which state boards and commissions
violate the open-meeting law, and quotes the chairperson
of the Board of Public Education as saying she wishes her
board could discuss more subjects in closed session.
According to the article, many boards do meet frequently
in closed session; the Fish and Game Commission in partic¬
ular, "regularly schedules executive sessions to discuss
legal and personnel matters."
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It could be that the

exception for privacy should be broadened to include cer¬
tain kinds of administrative privacy.

However, the

current Montana law does not provide for administrative
privacy, and a clear understanding of this would be the
first step toward making changes.
My suggestions for the ways in which clarification of
the open-meeting law could reduce the frequency of
disputes are tentative.

I have relied on the articles in
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Harvard Lav Review and Northwestern Law Review, which
suggest that clarity would reduce disputes, and on the
reasonable assumption that a clear understanding of the
present law would facilitate implementation.

Thus I

conclude both that the open-meeting statute needs clarifi
.cation, and'that such clarification would reduce "the
proliferation of local disputes."

s
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