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ABSTRACT 

Improper personnel management practices by small 
municipal governments can cause serious legal and economic 
consequences. One solution small municipal governments should 
consider to prevent legal challenge related to their personnel 
practices is to adopt a rational and defensible personnel 
management system. 

The paper reviews the professional literature surrounding 
classification, compensation and performance appraisal. 
Acquiring a basic understanding of these components is 
essential to build a contemporary and rational personnel 
management system. 

An investigation and the significance of Federal and 
Montana law and case law impacting personnel practices. Equal 
Employment Opportunity and Affirmative Action is presented to 
inform local governments of the legal requirements associated 
with personnel management. Montana law has some unique 
features which must be appreciated when developing a legally 
acceptable personnel management system. 

A case study involving a small Montana municipal 
government developing and implementing a personnel management 
system is examined. The findings of this case study lead to 
the development of a model implementation procedure which has 
been used successfully across Montana. 

A model implementation process is presented to aid small 
local governments develop and implement a personnel management 
system. 
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CHAPTER ONE 

INTRODUCTION 

Improper personnel management practices by small 

municipal governments in Montana can cause serious legal and 

economic consequences. Litigation pertaining to personnel 

management practices, such as wrongful discharge or job 

requirement violations, can cause the municipality and 

ultimately the taxpayer to suffer fiscal burdens and higher 

taxes. The problem is that without a comprehensive and 

legally defensible personnel management system in place, small 

municipal governments can encounter unneeded and financially 

draining litigation. One solution municipalities can consider 

to head off these problems is to adopt a rational and 

defensible personnel management system. 

A comprehensive personnel management system encompasses 

such components as a classification plan, position 

descriptions, recruitment standards, selection criteria, 

termination procedures and an equitable compensation plan. 

These components must be carefully examined and considered 

when creating a personnel management system for small 

municipal governments. Montana*s small municipal governments 

should address all aspects entailed in a personnel management 

system in order to avoid employee turmoil, possible litigation 
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and unnecessary expense. 

Objective 

This paper will examine the components of a personnel 

management system and will present a model that a small local 

government could utilize in implementing such a system. The 

impetus for this research was a project conducted by the Local 

Government Center at Montana State University concerning a 

personnel management system for a small municipal government. 

Due largely to what was discovered during this project, it was 

apparent that a comprehensive study should be undertaken to 

clarify the needs of small local governments in Montana with 

respect to personnel management systems. This paper will 

formulate a strategy that a small local government can use to 

adopt such a system. 

The first step in developing a personnel management 

system is to devise a personnel classification system. 

Personnel management scholars and practitioners agree that a 

personnel classification system is the cornerstone of a 

reliable personnel management system.1 According to Albert 

Hyde and Jay Shafritz, the principles and processes of 

position classification trace their origins to the scientific 

management movement. This school of management, pioneered by 
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Frederick Taylor, was based on the theory that, through 

extensive "scientific analysis" the "one best way" to perform 

work could be discovered and used to divide work 

responsibilities rationally.2 Scientific management was based 

on time and motion study, with emphasis on increased 

efficiency, higher productivity, no duplication of 

responsibilities, and accountability. Position classification 

is deeply rooted in the scientific management theory. 

Position classification is the process of identifying 

positions that have similar job duties and responsibilities; 

placing them into classes; and then creating a hierarchy of 

positions based on appropriate and defensible criteria. The 

primary objective of a classification system is to enable 

equitable and efficient handling of personnel matters.3 

Classification systems also establish a foundation to 

facilitate recruitment, testing and selection, job promotion 

opportunities, performance evaluation, and budget control and 

planning. But, as Chris Argyis points out, position 

classifications easily lend themselves to organization pseudo- 

effectiveness- "a state which no discomfort is reported but 

in which, upon diagnosis, ineffectiveness is found". This is, 

perhaps, a valid criticism, however without an established and 

functional personnel classification system, small municipal 

governments are increasingly likely to experience problems in 

meeting legal requirements in recruitment, hiring the most 

qualified job candidate in an Equal Employment Opportunity and 
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Affirmative Action environment, performing effective and 

timely evaluations, informing employees of career 

opportunities and conducting legally defensible terminations. 

All of these potential problems can lead to unnecessary 

employee turnover, dissension among employees and costly 

litigation which, in a time of frozen and declining revenue 

sources, few municipalities can afford. Position descriptions 

are almost universally recognized as essential for the 

administration of a public program. They are, however, 

frequently denounced as being unreasonable constraints on top 

management, sappers of employee morale, and little more than 

polite fiction in substance.4 These criticisms of position 

descriptions must be carefully considered and kept in mind 

when creating a personnel management system for small 

municipal governments, which typically do not have a 

professional personnel manager. While most personnel 

management literature is aimed at large fully staffed 

corporations or the federal government, this paper will review 

and critically evaluate the relevant literature in terms of 

its transferability of "ideal models" to small municipal 

governments. 

Another critical component of a personnel management 

system is performance evaluations. The ongoing administration 

of job performance evaluations is essential for an effective 

personnel management system. As Charlie B. Tyer, and a number 

of other personnel management experts have noted, performance 



5 

evaluations are used to 1) aid in making annual salary 

recommendations, 2) assist in identifying employees capable 

of being promoted, and 3) justify adverse personnel actions, 

such as dismissals and demotions. However, evaluating and 

rating employee performance is one of the most controversial 

and widely discussed topics in personnel management.5 This 

paper will examine the issues and controversies entailed in 

performing performance evaluations. Specific attention will 

be given to the four main obstacles to effective performance 

evaluation, these are: the process and purpose of evaluation, 

improperly designed evaluation forms or instruments, evaluator 

errors and the organizational environment. Coupled with a 

classification system is the issue of equitable compensation. 

As many personnel experts point out, employee classification 

and pay plans are of critical importance in maintaining an 

effective personnel management system and employee morale. 

Zollitsch and Langener note that effective wage and salary 

administration entails developing and communicating wage and 

salary policies and plans, creating a system of job analysis 

and classification, and administrating and maintaining 

compensation programs.6 As Edward Lawler points out, the 

issue of compensation has essentially three aspects: 1) the 

importance of pay, 2) pay as a source of motivation, and 3) 

satisfaction with pay.7 Each of these components will be 

addressed in order to provide a more thorough understanding 

of their affect on employee performance in small governmental 
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organizations. This paper will examine the issues surrounding 

compensation and its ramification for a personnel management 

system. 

As previously stated, a comprehensive personnel policy 

entails such components as a classification plan, an 

evaluation procedure, and an equitable compensation policy. 

Within each of these components of a personnel policy are 

critical issues which must be carefully investigated to ensure 

that the personnel management system adopted by a small 

municipal government will be effective and able to withstand 

legal scrutiny. This paper will give specific attention to 

the issues of: meeting all legal requirements in recruitment 

and selection, rewarding and retaining qualified employees and 

effective employee motivation. These three issues perhaps 

more than any others, generate the most serious legal problems 

a municipal government is likely to confront. Consequently, 

a critical examination of these three issues will be conducted 

to provide a more complete understanding of the need to create 

and establish a personnel management system. 

Organization 

Following the introduction, the paper will be divided 

into the following chapters. Chapter Two will be a review of 

the professional literature pertaining to personnel 

management. This chapter will focus specific attention on 
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position classification, compensation, and performance 

appraisal. This chapter will focus especially on the works 

of Frederrich Taylor, F.J. Roethlisberger, Edward Lawler, 

Phillip Oliver, Jay Shafritz, Harold Suskin, Albert Hyde, 

Douglas McGregor, George Ordiorne, Robert Sibson, Steven Hays, 

Herbert Zollitsch and Adolph Langers. 

Chapter Three will be an examination of the Federal law 

that affects personnel management. This chapter will also 

review Federal case law pertaining to personnel management and 

report on its impact on small municipal governments. 

Chapter Four will be an examination of relevant Montana 

statues affecting personnel management. In addition, a review 

of Montana case law pertaining to personnel management will 

be undertaken to establish the legal framework within which 

small municipal governments should develop and implement a 

personnel management policy. 

After establishing the legal and scholarly framework for 

a rational personnel management system. Chapter Five will use 

the case study method to analyze a small Montana municipal 

government that has recently implemented personnel management 

systems. A critical examination will be made of the reasons 

a small local government decided to adopt personnel systems, 

the effects the adoption of the system has had on their 

employees and local government officials. The result of this 

case study will be combined with the legal and scholarly 

framework in the development of a model system for small 
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municipal governments. 

Chapter Six will offer a model personnel management 

system that small local governments can use in developing and 

adopting a system of their own. This chapter will take into 

account the relevant law, literature and case studies findings 

influencing personnel management in small municipalities. The 

objective of this chapter is to provide the smaller 

municipality with an affordable means to implement a personnel 

system that is both practical and legally defensible. 

Chapter Seven will analyze the significance of this paper 

and the work done in implementing personnel management 

systems. 

In summary, the objectives of this professional paper are 

to research and report the issues involved in developing a 

comprehensive personnel management system for small municipal 

governments and to offer a means by which small local 

governments could adopt such a system. 
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CHAPTER TWO 

LITERATURE REVIEW 

It is important to explore and examine the professional 

literature surrounding personnel management to provide 

authoritative interpretation of the key elements of a 

personnel management system suitable for a small unit of local 

government. 

Personnel management has received much scholarly 

scrutiny. Rather than attempt to cover the entire spectrum of 

this literature. Chapter One will focus on three critical 

elements of a personnel management system. These elements, 

position classification, compensation, and performance 

appraisal have profoundly influenced personnel management 

practices. Consequently their impact needs to be investigated 

and reported to better understand how they affect the 

development of personnel management systems in small units of 

local government. Position classification, compensation, and 

performance appraisal are perhaps the most critical elements 

to understand when developing and implementing a sound, fair 

and acceptable personnel management system. 

A historical review of the development of personnel 

management in the public sector is needed to understand how 
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current personnel practices evolved. The origins of personnel 

management in the public sector can be traced to the beginning 

of this century. Around 1900, federal employment stood at 

over 100,000 and taxpayers were becoming more concerned about 

efficiency in government. At this time Frederick Taylor, the 

founder of scientific management, proposed several theories 

about efficiency which became very popular. 

Taylor believed that if tasks were studied systematically 

and quantitatively , the "one best way" or most efficient way 

of performing the task could be identified and matched to the 

skills of a particular worker.1 As Frederick Mosher points 

out, advocates of scientific management emphasized: (1) 

training - to teach workers the ideal way of performing a 

task; (2) job analysis - to identify the components of a job 

and the qualifications necessary to execute them? and (3) 

efficiency ratings - to provide an objective basis for 

supervision and promotion. The advocates of scientific 

management were, essentially, calling for a position 

classification plan to increase organizational efficiency. 

Taylor's scientific management concepts bolstered the new 

search for increased efficiency in government. In 1902, the 

federal government, for the first time, gave serious 

consideration to the establishment of a classification system. 

A classification plan is, after all, a time and motion study 

to discover the most efficient method of performing a task. 

The U.S. Civil Service Commission began to urge that positions 
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be classified "on the basis of duties performed and to make 

compensation uniform for work of the same kind."2 It wasn't 

uncil 1912 that Congress authorized the Civil Service 

Commission to establish a Division of Efficiency to develop 

a system of efficiency ratings on the premise that standard 

salaries should be adopted for similar kinds of work. In 1919 

Congress created the Congressional Joint Commission on 

Reclassification of Salaries. The Commission's report, issued 

in 1920, announced that "equal pay for equal work as a 

standard for employment does not prevail in the U.S. Civil 

Service."3 The Commission maintained that it was the lack of 

a comprehensive position classification plan that caused 

inequities in pay and led to problems with organizational 

structure, morale, excessive turnover, and inefficiency. The 

Commission was given the authority to propose solutions for 

the problems it encountered. Consequently, the Commission 

staff developed a comprehensive classification plan. Even 

though the Commission's system was revised by the 

Classification Act of 1949, the basic principles established 

by the Commission constitute the foundation of practically all 

current position classification systems at the national, 

state, and local level. 
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These principles are as follows: 

1. That positions and not individuals should be 
classified. 

2. That the duties and responsibilities pertaining to 
a position constitute the outstanding 
characteristics that distinguish the position from, 
or mark it similar to other positions. 

3. That qualifications in respect to education, 
experience, knowledge, and skill necessary for the 
performance of certain duties are determined by the 
nature of those duties. Therefore, the 
qualifications for a position are important factors 
in the determination of the classification of the 
position. 

4. That the individual characteristics of an employee 
occupying a position should have no bearing on the 
classification of the position. 

5. That persons holding positions in the same class 
should be considered equally qualified for any other 
position in that class. 4 

These five principles established by the 1920 Commission 

and the plan they developed were formalized by the 

Classification Act of 1923. These principals reflected the 

theoretical influences of scientific management— the 

implication that the individual worker is an interchangeable 

part. 

Classification 

Basic to the 1923 Act is the concept of position 

classification. Position classification is a process of 

analyzing and organizing of jobs in an enterprise into 

categories or classes on the basis of numerous factors 
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including: 1) complexity of tasks, 2) level of responsibility, 

degree of judgement, level of difficulty, 3) supervision 

received and exercised, working conditions and 4) the 

knowledge, skills and ability required to perform the job. 

A classification system, simply put, categorizes jobs into 

classes based on the similarity of job duties. 

Fundamental to a classification system are the concepts 

of position and class. A position is the set of duties and 

responsibilities carried out by a single employee. A class 

is a group of positions that are sufficiently alike in their 

duties and responsibilities to justify the same descriptive 

title, rates of pay and qualification requirements. Each 

class has a distinctive title and a statement of 

qualifications needed for entry to jobs in the class, which 

distinguishes it from all other classes. An assembly of such 

class specifications, organized by occupational categories and 

arranged by levels of difficulty, responsibilities, and 

significance to the enterprise, constitutes a classification 

plan.5 

Developing a classification plan usually entails a three 

step process. These are job analysis, job evaluation, and 

monitoring. Job analysis is the collection and documentation 

of information concerning the job's content. Job evaluation, 

is the grouping together of positions with similar duties, 

requirements and responsibilities. Monitoring is the periodic 

re-evaluation of position classifications for possible 
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revision or reclassification. 

The development of a useful classification system depends 

upon the accuracy and completeness of the information compiled 

about an employee's position. Collecting this information is 

called job analysis. Job analysis discovers and describes the 

tasks involved in a job and the employee behaviors that are 

necessary to perform those tasks.6 Job analysis requires 

obtaining detailed information from both employees performing 

the job and their immediate supervisor. This is accomplished 

through questionnaires, a desk audit, or individual interviews 

with employees and supervisors, and actual observations of 

work performed. It is absolutely critical, in the development 

of a classification plan, that complete and accurate 

information concerning the job requirements for each position 

is obtained and verified. 

The job analysis process results in position 

descriptions. Position descriptions contain information about 

the duties, responsibilities, qualifications and other factors 

needed to perform the work. Position descriptions generally 

include a job title, job activities, the amount of 

interactions with others, the nature of supervision given or 

received, and working conditions. In addition, position 

descriptions often list the minimal knowledge, skills, and 

abilities required for the position. Reliable position 

descriptions are utilized in every facet of personnel 

management, i.e., recruitment, selection, training, 
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performance evaluation, and pay administration. Again, 

accurate position descriptions are utterly critical to the 

development of a reliable classification plan. 

Following the job analysis phase, the stage is now set 

for the job evaluation. Again, job evaluation is the grouping 

of positions that have similar duties and responsibilities. 

There are two fundamentally different approaches in performing 

job evaluation. These are nonquantitative evaluation, which 

evaluates the job as a whole, and quantifiable evaluation 

which breaks a job down into various factors. 

The most widely used nonquantitive evaluation method is 

position classification. Position classification, again, is 

a method whereby jobs are compared and grouped into classes 

on the basis of their similarities of duties and 

responsibilities. The basic components of a position 

classification system include a class of positions, written 

specifications for each class of positions, and allocation of 

each position to an appropriate class as evaluated by some 

criteria. The criteria that are used in the job evaluation 

process are referred to as factors. There are generally five 

factors used in most position classification studies. These 

factors are as follows: 1) the subject matter, profession, or 

occupation; 2) the difficulty and complexity of duties 

performed; 3) the independence or authority of the employee 

to act; 4) supervisory and/or administrative responsibilities; 

and 5) qualification needed for the position. These five 



17 

factors are used to analyze each position, and from this 

analysis each position is then placed into a class. 

Quantitative techniques, such as factor comparison and 

factor-point, represent an effort to quantify job evaluation 

studies. Both methodologies attempt to make the job 

evaluation process more precise by breaking jobs down into 

their component factors. 

Factor comparison is a method of evaluating jobs on a 

systematic basis by comparing key jobs, or benchmark 

positions, with each other on a predetermined number of 

factors so that each key job is ranked in its relative order 

of importance on each factor.7 Factor values are determined 

by apportioning the current rate paid for the job among the 

various factors. Factor comparison generally includes five 

compensable elements which are: 1) mental requirements, 2) 

physical requirements, 3) skill, 4) responsibility, and 5) 

working conditions. Instead of assigning a point value to 

each factor, a dollar amount is assigned. For example, a 

secretary position could receive $3,000 for the mental 

responsibility factor, $ 1,000 for the physical requirement 

factor, and so forth. Rates for all other jobs are determined 

by comparison with the key jobs on each factor. 

The factor-point technique defines job factors, which are 

then broken down into levels or degrees. Factors include 

education, experience, complexity, judgement, responsibility 

for equipment and materials or funds, personal contacts, 
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supervision of others, and physical requirements to perform 

the job. Each factor is assigned a specific point value. The 

cumulative point total for all job factors determines a job's 

classification level. 

Monitoring the regular re-evaluation of the 

classification system for the purpose of revision or 

reclassification is critical. Periodic examination promotes 

an up-to-date classification system. Frequently, as an 

employee gains more experience he/she assumes additional 

duties and responsibilities, therefore, periodic monitoring 

ensures that jobs are accurately described and classified. 

One major problem- associated with reclassification is 

grade creep. Grade creep, or grade escalation, means an 

increase in grade (and pay) that may or may not be 

justifiable. Supervisors may experience substantial pressure 

to increase a subordinate's grade level. Such pressure can 

be internal as well as external because supervisors can 

frequently have their own status improved when those working 

under them are upgraded.8 It is important to be conscious of 

grade creep when considering a reclassification request. 

It is important to note that the professional literature 

surrounding classification gives little attention to the 

process used to gain classification information. From this 

author's reading of the professional literature, it is assumed 

that job information can be readily attained from observation, 

desk audits, and questionnaires without a great deal of 
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employee involvement. It is curious to note that the 

professional literature gives little attention to directly 

involving employees in developing their position description. 

It is this author's opinion that by allowing employees to 

directly participate in the classification process several 

benefits may be derived. 

These possible benefits include: (1) a better 

understanding of overall project and its purposes; (2) a more 

detailed and accurate position description; (3) developing 

agreed upon work duties and responsibilities; and (4) 

establishing better lines of communication between employees 

and supervisors. 

Compensation 

A reliable position classification system that delineates 

the duties and responsibilities of each job aids in the 

establishment of a compensation plan. Ideally, a compensation 

plan and classification plan should mirror each other. A 

classification plan builds a hierarchy of jobs with each level 

having distinct duties and responsibilities. A compensation 

plan also builds a hierarchy of jobs, but with each job level 

having a distinct level of pay. A compensation plan serves 

several purposes. First, it ensures that there is the same 

level of pay for positions of similar difficulty and 

responsibility, and it provides the proper differences in 

salaries among positions that differ in difficulty and 
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responsibility.9 A pay plan also allows employees to know 

what their present and future salaries may be. Finally, those 

who are responsible for raising revenue and administering 

public funds can use pay plans to predict probable future 

financial obligations.10 But, as 0. Glenn Stahl points out, 

in no phase of personnel administration is the possibility for 

misunderstanding and conflict greater than in that of 

compensation.11 

Initially, research on compensation centered around the 

"economic man " concept advanced by F.W. Taylor. This theory 

held that money was the primary object people wanted from 

their work. Roethlisbergers' Hawthorne experiments, between 

1927 and 1932, served to redirect the research emphasis away 

from pay as the primary motivator affecting employee 

performance, towards recognizing the social and psychological 

needs of employees. As the result of the Hawthorne 

experiment, the Human Relations movement was founded. The 

Human Relations movement recognized that employees have a 

range of needs besides simply pay. Employee needs include 

security, acceptance, recognition, and growth. It was 

discovered that employers could motivate workers by creating 

a work environment that would fulfill these needs. Further 

research has demonstrated that employees rank pay behind such 

factors as security, job interest, advancement, and 

appreciation.12 While other factors influence employee 

behavior, pay is undeniably vital to employees and has an 
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effect on performance, productivity and morale. Furthermore, 

since compensation is the largest expense of all governments, 

it is hoped that it contributes to performance and 

effectiveness. Consequently, the development of an equitable 

and acceptable compensation plan is crucial to an 

organization's success. 

Wages can impact on an employee's behavior and can be 

the source of much conflict and controversy. Wages stimulate 

positive behaviors under the following conditions: (1) pay 

is important to the employee? (2) the employee views his/her 

pay as equitable? and (3) pay is related to the employee's 

behavior.13 These three variables must exist if the use of 

money is to influence employee behavior to establish and 

maintain organizational effectiveness. If pay is used to 

motivate behavior, the employees must see their pay as 

equitable. Edward Lawler III, a leading expert in pay 

administration theory, contends that each employee completes 

a pay satisfaction equation in his or her own mind. Pay 

satisfaction is basically determined by the difference between 

actual pay and the person's belief about what his/her pay 

should be. When employees are dissatisfied with their level 

of pay, the consequences can include unsatisfactory work 

performance, strikes, grievances, absenteeism, and high 

employee turnover. 

Perhaps the most critical factor affecting pay 

administration, according to Lawler, is the concept of 



22 

internal pay equity. Internal pay equity refers to an 

employee's perceptions of how equitably wages are distributed 

among employees within an organization.15 Simply stated, an 

employee's perception of the fairness of his/her pay is 

influenced by the pay of their co-workers. For example, 

employees will tend to become dissatisfied with their pay if 

they see others, less competent than themselves or performing 

less demanding work, receiving as much or more pay than they 

do. Lawler states: 

Intraorganization pay comparisons are crucial to 
employees, and because of this, pay differences among 
employees are important even where pay is high. Thus, 
just paying everyone higher wages is not the answer to 
pay dissatisfaction. The answer lies in... establishing 
differences among people that are perceived by them to 
be equitable. Job evaluation(analysis) and performance 
evaluation are the tools that must be used to establish 
equitable differences....16 

The importance of internal pay equity should be carefully 

considered by an organization. Most employees are aware of 

the pay received by other employees in the organization, 

especially within small local governments with only a few 

employees. If an employee feels that he/she is underpaid in 

comparison to other employees, this perceived inequity could 

negatively influence the organization. 

While internal pay equity is a central issue, external 

pay equity is also important to consider when developing a 

compensation plan. External pay equity refers to employees 

comparing the pay they receive, to the pay employees in 
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similar jobs in different organizations receive. As in the 

case of internal pay equity, external pay equity impacts 

employees who feel that the pay they receive is not fair when 

compared to employees in other organizations, this increases 

the potential of organizational turbulence. 

One potential solution that can be utilized in remedying 

external pay equity problems is salary surveys. A salary 

survey is collecting salary information on various jobs in 

other organizations and comparing what jobs are in one 

organization to the same job in a different organization. In 

addition, salary surveys, properly performed, can be a useful 

device in implementing an acceptable compensation plan. An 

organization should consider using salary surveys as a method 

of keeping its salaries roughly comparable to what is being 

paid in other like organizations and as a method to anticipate 

and prevent pay satisfaction problems. It is important to 

note that two mistakes are frequently made by organizations 

when they use salary surveys. First, organizations sometimes 

base their surveys on comparison jobs that are irrelevant. 

Only those jobs that employees know about should be surveyed 

so a reliable wage comparison can be made. Second, surveys 

are sometimes conducted without participation by lower-level 

employees. Including lower-level employees has two positive 

effects. First, they can prevent wrong comparison jobs from 

being chosen. Second, there is a greater chance that the 

results of the survey will be seen as valid, due to the 
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employees involvement. Furthermore, involvement of employees 

may prevent management from having to defend the adequacy of 

the survey. 

Trust in management is another important variable to 

consider when establishing a compensation plan. No 

compensation plan will be perfectly objective. Regardless of 

how "scientific" a compensation plan is, subjective judgments 

will play a role in a compensation program. Therefore, it is 

critical that management strive to gain and maintain the trust 

of employees. Management should conscientiously consider how 

their actions will be perceived by employees to maintain 

trust. 

After considering internal and external pay equity, 

conducting a salary survey and establishing organizational 

trust, the next step is designing the compensation plan. Pay 

plans include pay schedules that consist of several pay ranges 

or grades, each of which includes several pay rates or steps. 

Pay ranges are based on the job analysis used to 

develop the classification plan, which grouped jobs into 

classes or grades on the basis of various factors. These 

classes or grades are then located within each pay range plan. 

The pay for any particular range is determined by conducting 

salary surveys for the major jobs within the pay range. Pay 

ranges may vary in width and should be tailored to fit the job 

classes assigned them. For instance, complex jobs that 

require a longer time to master, ideally should have wider pay 
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ranges than routine, quickly learned jobs. Once the pay 

ranges are decided, the differential between successive pay 

rates or steps in each range must be selected. This selection 

will, in turn, establish the number of pay rates needed in 

each pay range. One of the most commonly used differentials 

between ranges is 5 percent.17 

Fringe benefits are another important factor when 

developing a compensation plan. Fringe benefits, used to 

attract and retain employees, include paid vacations and 

holidays, sick leave, life, health and disability insurance, 

and pensions. Currently, fringe benefits comprise more than 

30 percent of the compensation of the typical public 

employee.18 Fringe benefits, important to employees and costly 

to employers, must be clearly understood as being a major 

element in an employee's compensation package. 

The most costly benefit is probably the pension plan. 

Because of the potential problems associated with funding 

pension costs an inquiry is needed to highlight some of these 

concerns. In the late 1970's it was estimated that 70 percent 

of all state and local government employees were covered by 

pension plans.19 As the number of employees within pension 

plans increased, the costs of these plans escalated. 

Expenditures grew as employees matured, retirees accumulated 

on the payrolls, and as early-retirement benefits were 

liberalized. In addition, inflation increased benefits for 

plans in which annuities were based on final pay and cost- 
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of-living adjustors (COLAs). 

Developing sound financial funding to anticipate and fund 

pension costs is imperative. Critics have suggested that 

pension costs have escalated dramatically because legislators 

do not realize the total costs of what they are asked to 

approve or because they are able to hide the full costs from 

the citizens long after the increase in benefits has 

occurred. To avoid a financial crisis, employers should fund 

benefits as they accrue— a practice known as actuarial 

funding. The actuarial part of such funding is the process 

of estimating what the pension costs will be at some future 

date. This type of funding requires numerous well-calculated 

predictions. For example, it must be predicted whether the 

employee will quit, when the employee will retire, the 

employee salary progression, whether and when the employee 

will become disabled, and so on. The purpose of making these 

assumptions is to make good estimates of long-term pension 

costs and to begin funding these costs immediately. If 

organizations have not developed proper funding for future 

claims, sudden, large increases in operating costs could occur 

when a large number of employees retire and claim their 

benefits. 

It is interesting to note that an increasing percentage 

of total compensation costs is applied to fringe benefits. 

Rapid increases in benefits pose two dangers. First, 

organizations may seek to "buy" employee support by increasing 
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fringe benefits but deferring the costs of the benefits to the 

future. This strategy, while politically appealing, is 

financially unsound. The second danger is that governments 

are allocating almost one-third of their total compensation 

costs to fringe benefits, which provide little direct 

incentive to improve employee performance. 

In summary, a good compensation plan should attract and 

retain competent employees, encourage performance, promote 

employees' commitment to the organization, and reduce turnover 

and absenteeism. To be successful, a pay plan must be 

perceived as equitable by employees. Organizations can assure 

equity by providing equal pay for equal work. Equal pay for 

equal work is possible only if sound and up-to-date job 

evaluation and position classification procedures are in 

place. Pay can be based on performance only if the employer 

and employee are able to define and measure performance. 

Thus, pay plans should also be based on performance evaluation 

procedures. 

Performance Appraisal 

Performance appraisal, as Chapter One demonstrated, is 

a critical element in a personnel management system that must 

be constructed and conducted to meet legal standards. The 

remainder of this chapter will examine the importance of 

performance appraisal. 

Performance evaluations have various functions. Some of 
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these functions are: providing feedback to employees regarding 

their performance; serving as a basis for modifying or 

changing behavior towards more desirable work habits; and 

providing data to managers that may be used to make future 

personnel decisions.21 Hubert Feild and William Holley, two 

leading experts in performance appraisal, have determined that 

performance appraisals are used for (in descending order of 

importance) : promotions and layoffs; manpower planning; salary 

adjustments; communications; determination of management 

development needs; updating position descriptions; and 

validation of selection and promotion procedures.22 The 

functions of performance appraisal are quite varied but most 

functions can be categorized as being informational, 

motivational, and developmental. 

Just as there are several purposes and uses of 

performance evaluation, there are also varied approaches to 

appraising performance. These may be grouped around four key 

factors that can affect performance appraisal: the timing of 

appraisals; the evaluator; the factors selected for appraisal; 

and the method (or technique) of appraisal.23 Each of these 

factors will be examined to fully understand the appraisal 

process. 

Timing refers to the frequency of formal evaluations. 

Most state and local governments appraise employees once a 

year. Probationary employees are generally appraised after six 

months. Many personnel scholars have suggested that evaluation 
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should be conducted more frequently than yearly in order to 

lessen employee and evaluator anxiety.24 

The evaluator plays a vital role in appraisal. The 

evaluator is typically an employee's immediate supervisor. 

Other appraisal approaches include: using a committee of 

supervisors? allowing fellow employees to evaluate each other; 

including subordinate evaluations of supervisory personnel; 

and permitting self-evaluation by the employee. The use of 

self-evaluation by employees seems to be growing in popularity 

over the other approaches. 25 When self-evaluation is used it 

is usually coupled with the supervisory evaluation and 

primarily used to enhance understanding and communication 

between supervisors and employees. 

Evaluation techniques generally have two basic 

distinctions. These two distinctions are trait- or person- 

based evaluations and performance-based evaluations. 

Concisely, trait-based evaluations focus on personal 

attributes, while performance-based evaluations examine 

employee output and productivity. Trait-based evaluations 

are the most common. Trait-based evaluations consist of 

general factors such as personality traits and general skills 

or duties that are not unique to a particular individual or 

a specific job. For example, trait-based factors would 

include dependability, enthusiasm, cooperativeness and 

initiative. Organizations that rely on the results of a 

trait-based performance appraisal to make personnel decisions. 
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the courts have said, are on precarious legal ground. On the 

other hand, performance-based factors refer to evaluations 

that center upon the results accomplished by an employee. The 

use of performance-based appraisals is strongly advocated 

because they generally meet legal standards and they represent 

good administrative practice. Examples of performance-based 

evaluation include: "prepares and submits reports within 

specified times", "correctly determines dosages of chemicals", 

"types reports with fewer than three errors per page", and 

"properly reads and tabulates meters". Because these factors 

are measurable aspects associated with the job, the courts 

have generally supported this appraisal method. 

Just as different evaluations and factors may be used in 

appraising performance, different methods or techniques of 

performance appraisal also exist. There are roughly seven 

appraisal techniques. These are: rating scales; essay reports; 

checklists; critical incidents; force choice; ranking or 

comparing; and forced distribution. This section will only 

investigate those methods that are most widely used in public 

personnel management. Rating scales are the most popular form 

of performance evaluation. Rating scales are also known as 

graphic rating scales, behavioral anchored scales and rating 

schedules. Their popularity can be attributed to two factors. 

First, rating scales are easy to design, and, second they are 

easy to administer. This method of performance appraisal 

requires the evaluator to rate the employee's performance by 
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filling out a prepared form. The rater appraises an employee 

by checking boxes, circling a number or letter, or placing a 

mark along a continuum line that best describes employee 

performance. The major drawback to this type of evaluation 

form is that a large proportion of it is usually devoted to 

trait-based or personal characteristics. 

However, rating scales are almost universally recognized 

as inadequate measures of employee performance. Rating 

scales are extremely susceptible to evaluator bias and error. 

Because evaluators are required to make judgments regarding 

qualitative factors, such as initiative or dependability, 

subjective judgments intrude into the process. Furthermore, 

appraising qualitative factors the courts have noted, has very 

little relevance to employee performance or productivity. 

Another appraisal method is essay (or narrative) 

evaluations. Essay evaluation may be either open-ended 

reports concerning an employee's performance, training needs, 

and potential, or structured instruments in which the 

evaluator responds to specific questions about employees. 

Essay's are usually used in concert with other evaluation 

techniques. The major drawback with this type of evaluation 

is the evaluator's effort and literary ability. If a 

supervisor has an average or poor writing ability an employee 

may receive fewer raises because his/her essay reports are not 

filled with glowing adjectives. 
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"Critical incidents" is still another evaluation 

technique. This method of appraisal records events associated 

with the position. This procedure requires that the 

supervisor keep a log to systematically enter examples of an 

employee's good and poor work performances as they occur. 

Periodic discussions are then held with employees to review 

their performance. This method is generally performance-based 

and highlights both good and bad performance. However, 

"critical incidents" evaluation methods are expensive to 

design and can be time-consuming to administer. 

Another evaluation technique is ranking or comparing 

employees. This technique is relatively straightforward. A 

simple ranking system refers to listing employees in rank 

order, from best to worst. Alternative ranking refers to 

ranking best and worst employees, the next best and worst, and 

so on until a complete list exists. Paired comparison refers 

to comparing each employee with every other employee and 

tabulating the results for an overall ranking. 

Forced distribution is an appraisal method which is 

slightly different from ranking. Forced distribution relies 

upon the creation of categories, such as percentiles and the 

placement of employees in those categories. For example, 

supervisors are asked to place employees into the following 

categories, top 10 percent, top 20 percent, middle 40 percent, 

lower 20 percent, and lower 10 percent. Ranking, comparison 

and forced distribution are easy to design and administer but 
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are usually limited to smaller organizational units in which 

a supervisor can gain familiarity with all employees. The 

major problem with these techniques is that the standards or 

criteria used to evaluate employees are unclear. 

Regardless of the appraisal technique chosen, four main 

obstacles exist that can negatively impact the effectiveness 

of appraisal.27 These obstacles are the process of appraisal, 

instrumental errors, evaluators errors, and organizational 

climate. Each of these obstacles requires examination to 

understand its potential effects. 

Process Problems 

Many problems deter effective performance appraisals. 

Chief among them is a tendency for managers and organizations 

to have too many uses and conflicting objectives for 

appraisals. Some organizations attempt to use the appraisal 

in multiple ways, such as employee feedback, salary decisions, 

assessing training needs, promotions, and the like. Most 

personnel experts agree that differing purposes of appraisal 

require different appraisal techniques. 

Additional process problems include viewing appraisal as 

a once-a-year activity. Supervisors often view appraisal as 

an activity that occurs only once a year. They sometimes 

overlook the fact that they are continually appraising 

employee performance, but postpone feedback until the formal 

appraisal. Supervisors should provide feedback on a daily 
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basis to employees in order lessen employee apprehension about 

appraisal and, perhaps, solve other employee problems without 

delay. 

Excessive formality can be another problem. Too many 

supervisors view employee appraisal as a permanent indication 

of an employee's value to the organization. Too formal an 

approach can cause the appraisal process to resemble a court 

case rather than an opportunity for communication, development 

and motivation. 

The appraisal process can also be distorted into a zero- 

sum game. This occurs when managers compare employees and 

inform them of their comparative standing with their peers. 

This is zero-sum game, because if one employee moves to the 

top, another will be displaced and moved down. Organizations 

must fully explain to supervisors and employees that employees 

may improve their performance without decreasing another 

employee's effectiveness and competence. 

Additional process problems in performance evaluation are 

gauging employee potential, employee participation in the 

process, and administrative issues. Most appraisals focus on 

past performance for promotion or other assignments and not 

on an employee's potential, which may not be demonstrated on 

the existing job.28 Employee participation in their appraisals 

has tended to be one way - receiving feedback rather than 

participating in the process. Lastly, the administration of 

performance appraisal systems is frequently weak. As 0. 
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Glenn Stahl recommends, performance appraisal systems should 

be simple, expeditious, and not unduly burdensome on 

supervisors. It is important that training is provided to 

evaluators on a continuous basis concerning the objectives and 

process of appraisal used in the organization. It is also 

recommended that upper level management should review 

evaluations done by lower level management to assure that 

evaluations are being conducted in an effective manner. 

Instrumental Errors 

Improperly designed appraisal forms or instruments can 

be an another obstacle to effective appraisal. As mentioned 

previously, employees should be appraised on performance-based 

factors not personality traits. Accordingly appraisal 

instruments should be constructed to reflect measurable 

employee performance levels. 

A related instrumental error concerns the weighing of 

factors during the appraisal process. Appraisal techniques 

that depend upon rating scales tend to assign equal values to 

each factor evaluated. Since all factors are not equally 

important in performing a job, the resulting evaluation may 

not be a valid assessment of an employee's performance. In 

addition, many instruments lack internal consistency among 

factors rated. For example, supervisors may be evaluated on 

the same factors as non-supervisory personnel, or clerical 

personnel may not be distinguished from manual laborers. The 
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validity of using the same factors to 'evaluate employees in 

different positions with widely different levels of 

responsibilities should be seriously questioned. 

Other common instrumental errors include the following. 

First, rating scales can measure more than one dimension 

within a single factor, such as attitude towards other 

employees and the public. Second, some supervisors are 

required to evaluate employees on the basis of inference 

rather than observation. The courts have found that appraisal 

based on inference will have a difficult time meeting legal 

standards if challenged. 

Evaluator Errors 

In addition to process problems and instrumental errors, 

another peril in the path of effective appraisal lies with the 

individual evaluator. The process of evaluating subordinates 

is often an uncomfortable experience for supervisors. 

Performance appraisals require that the evaluator confront 

the employees about their strengths and weaknesses. 

Furthermore, evaluators sometimes have to determine the fate 

of workers within the organization. As a supervisor proceeds 

with the evaluation, he or she is subject to a number of 

common pitfalls. These pitfalls include leniency error, halo 

effect, recency effect, central tendency, similar to me, and 

personal prejudice. These pitfalls and their impact on 

appraisal must be investigated. 
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Leniency error can be positive or negative. Douglas 

McGregor has noted that many managers feel uncomfortable with 

"playing God" with employees lives. To avoid unpleasantness 

and hurt feelings during the appraisal, managers tend to be 

generous. However, depending upon the personality of the 

manager the effects could be negative— for example evaluating 

everyone low. Research has shown that a method of appraisal 

that makes it difficult for the supervisor to justify the 

evaluation may foster leniency. 

The halo effect occurs when an evaluator allows a good 

or bad factor in the employee's performance to affect the 

entire evaluation. For example, if the first factor on the 

appraisal form is courtesy and the employee is exceedingly 

courteous, the evaluator may allow this positive attribute to 

carry over to the remainder of the items on the form. 

Conversely, if the first factor is one that the employee is 

rated poorly at, the remainder of the evaluation may be 

negatively impacted. 

The recency effect is a variation of the halo effect. 

Some supervisors tend to evaluate workers on the basis of what 

they accomplished immediately prior to the performance review. 

Thus, if the employee makes a disastrous mistake one week 

before the review, the employee may suffer the consequences 

despite an otherwise productive performance during the period 

under review. 
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Central tendency occurs when the evaluator does not group 

employees either too high or too low but, rather, groups them 

in the middle. This usually occurs when the evaluator has a 

difficult time distinguishing between factors, and has very 

little direct knowledge of the employees performance. 

Similar-to-me errors refer to a tendency of appraisers 

to give higher ratings to people who are similar to themselves 

in their attitudes, education, sex, race, and other factors. 

Personal prejudice can impact the performance appraisal 

process. Some evaluators may rate according to personal 

criteria such as race, or sexual preference. There is evidence 

that racial and sexual stereotypes affect performance 

evaluations—minorities and women in certain types of jobs can 

often expect to receive lower evaluations than their white 

male counterparts.29 

The final group of obstacles to effective appraisals is 

the organizational climate. If the organization, especially 

upper manager, views appraisal as cumbersome, time consuming 

and trivial the attitude towards and the effectiveness of 

appraisal will probably be poor. This concept also refers to 

an organizations leadership styles, work group norms, 

communication, and the nature of tasks being performed and how 

they interact to affect the appraisal process. 

There are numerous obstacles to effective employee 

performance appraisal. Any one or combination of them can 

result in an appraisal system's malfunctioning or failing 
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altogether. However, one method to reduce or eliminate these 

obstacles is evaluator training. 

Training supervisors can reduce many of the problems 

associated with appraisal, thereby improving its accuracy. 

First, supervisors should be informed and aware of the 

purposes of performance appraisal. Second, training should 

involve agreement on common standards of performance. Third, 

training should help supervisors recognize and control their 

own biases, and reduce other technical problems in performance 

appraisal. 

In conclusion, numerous barriers exist to block effective 

performance appraisals, many of which are not easily overcome. 

However, several important developments in performance 

appraisal have occurred that should make the process more 

reliable and acceptable and these include the following. 

First, evaluations should focus, whenever possible, on actual 

output as opposed to personality and character traits. 

Second, evaluations should be conducted so as to encourage 

employee participation and open communication between the 

evaluator and employee. Third, because no single measure is 

entirely reliable, several evaluation techniques should be 

applied concurrently or sequentially. Different performance 

evaluations should be selected to accomplish the intended 

purpose of the evaluation. Finally, it is essential that 

evaluators receive training regarding the nature, strategies, 

and pitfalls of employee appraisal. Inadequate training is 
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a prime cause of most of the judgmental and bias errors that 

haunt the appraisal process. 

This chapter has explored three significant components 

of a personnel management system. Position classification, 

compensation, and performance appraisal are crucial components 

of an equitable and defensible personnel management system. 

This chapter has sought to provide the reader with a general 

understanding of each of these components and a greater 

appreciation of the need to develop a personnel management 

system which will meet the needs of the organization and its 

employees. 

After examining some of the professional literature 

affecting personnel management, Chapter Three will review 

relevant Federal law and case law impacting personnel 

management. 
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CHAPTER THREE 

FEDERAL LAW AND CASE LAW 

Personnel management is influenced by Federal law and 

judicial decisions. An examination of Federal statutes will 

establish the need for adoption of a comprehensive personnel 

management system by small municipal governments. In 

addition, a review of Federal case law pertaining to personnel 

management will establish the legal framework within which 

small municipal governments should develop and implement a 

personnel management system. The purpose of this chapter is 

to clarify some of the legal issues that should be consider 

when developing a personnel management policy for a small 

municipal government. 

Equal Employment Opportunity 

The federal laws most affecting personnel management are 

Equal Employment Opportunity (EEO) mandates. EEO essentially 

bans employment discrimination based on gender, color, and 

religion. The legal basis for EEO is the U.S. Constitution, 

presidential executive orders, statutes, and judicial 

decisions.1 These areas need to be investigated to understand 
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their impact on personnel management. In addition, the 

importance of affirmative action and its impact on personnel 

management needs to be examined. 

The legal history and development of EEO extends as far 

back as the Civil Rights Acts of 1866 and 1875. These 

statutes were the first in a series of federal actions that 

placed the federal government in the forefront of efforts to 

assure equality for all citizens, first through anti- 

discrimination legislation and later through affirmative 

action strategies. Constitutional amendments have also had 

an important impact on EEO and personnel practices. 

The Fourteenth Amendment is the most important 

constitutional amendment affecting EEO and personnel 

management. This amendment forbids states from infringing 

upon the constitutional rights of individuals. The amendment 

states, "... nor shall any state deprive any person of life, 

liberty, or property, without due process of law? nor deny to 

any person within its jurisdiction the equal protection of the 

laws."2 This provision is crucial because it provides the 

legal basis and rationale for federal legislation concerning 

EEO. 

In addition to constitutional amendments, presidential 

executive orders have had an impact on personnel management. 

Beginning with Executive Order 8802, issued in 1941, racial 

discrimination in employment practices was prohibited among 

businesses receiving contracts from the federal government. 
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This executive order states the conditions under which the 

federal government awards money to contractors and state and 

local governments. 

In 1965, President Johnson issued Executive Order 11246, 

which introduced the concept of affirmative action and imposed 

legal sanctions for noncompliance. Consequently, local 

governments who violate prohibited employment practices will 

lose their federal funds. Executive orders have, in some 

cases, led to the passing of federal legislation. 

Federal Legislation 

Federal legislation, such as the Equal Pay Act of 1963, 

the Civil Rights Act of 1964, the Age Discrimination in 

Employment Act of 1967, the Equal Employment Opportunity Act 

of 1972, and the Rehabilitation Act of 1973, directly impacts 

personnel management practices at the local level. The Equal 

Pay Act of 1963 prohibits employers from paying unequal wages 

based on gender. This was followed by the Civil Rights Act of 

1964, a broader and more significant employment opportunity 

statute. Title VII of the 1964 Civil Rights Act bans 

employment discrimination based on race, national origin, sex 

or religion. The Age Discrimination in Employment Act of 1967 

prohibits discrimination based on age against individuals 

between the ages forty and sixty-five; it was amended in 1974 

to apply to local governments. In 1978, the Act was amended 

increasing the minimum mandatory retirement age to seventy 
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for employees in local governments. 

The Civil Rights Act of 1964 was further amended and 

expanded in scope by the Equal Employment Opportunity Act of 

1972. This act is one of the most significant federal laws 

impacting local governments and their personnel management 

practices.3 This Act amended Title VII of the Civil Rights 

Act of 1964, which declared that, "it shall be the policy of 

the United States to ensure equal employment opportunity for 

Federal employees." The Equal Employment Opportunity Act of 

1972 brought state and local governments under the federal 

Equal Employment Opportunity (EEO) umbrella for the first 

time. The Equal Employment Opportunity Act of 1972 requires 

local governments to be in compliance with Title VII of the 

amended Civil Rights Act of 1964 which prohibits employment 

discrimination based on race, color, national origin, sex, 

age, religion or other factors. Title VII also created the 

Equal Employment Opportunity Commission (EEOC) to enforce its 

provisions and investigate charges of employment 

discrimination. Local governments must be mindful of the legal 

requirements mandated by the EEO to prevent financially 

draining litigation. 

Federal Case Law 

Case law emerging from judicial decisions has also 

significantly influenced personnel management practices. Case 

law impacting local governments the most has dealt with 
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employee selection practices, testing procedures, educational 

requirements, and performance evaluations. The most important 

federal case law will be examined to demonstrate the 

significance of the judicial involvement in personnel 

practices. Furthermore, by examining case law a more thorough 

understanding of the complexity and importance of personnel 

management will be attained and, ideally, incorporated into 

a model personnel management system. Selection is a crucial 

aspect of a personnel management system and has been the 

subject of a good many judicial decisions. 

The most important case dealing with selection and 

testing practices as a precondition for employment is Griggs 

v. Duke Power Company (1971).4 The Supreme Court ruled that 

screening tests used as a condition for employment or 

promotion must relate directly to job requirements. The court 

also found that tests may be a legitimate part of a selection 

program, but if they cannot be shown to be related to job 

performance, they cannot be used as criteria for hiring or 

promotion.5 The importance of Griggs is if a test is used as 

a condition for selection the test must be specifically 

related to the actual performance of the job or it will not 

withstand legal challenge. 

The use of employment tests was also an issue in 

Albermarle Paper Company v. Moody (1975). This case is 

important for two reasons. First, it was found that back pay 

can be awarded in an employment testing case when the results 
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of certain actions were discriminatory, even though the 

employer was not intentionally discriminating. The courts 

have used substantial discretion in using back pay as a remedy 

and over the past few years have chosen to use it extensively 

once a violation of Title VII is established.6 The judicial 

award of back pay serves as a threat to employers, including 

small municipal governments, encouraging them to be in 

compliance with the requirements of Title VII. Second, the 

Albemarble Paper Company tried to defend its use of a 

personnel screening instrument by showing that it was based 

on supervisor ratings. The court found that any system based 

on criteria such as supervisory ratings raises problems 

because subjective human judgments are involved.7 The rater’s 

perceptions may be influenced by individual differences, as 

well as prejudice against a particular minority group or 

individual. Furthermore, the ratings may be contaminated by 

the rater's knowledge of the employee's reputation and 

advancement history. This case also has important 

implications for performance appraisals and how they are used. 

Educational requirements have also come under legal 

scrutiny. Educational requirements have been used by 

organizations for years as a part of their hiring practices. 

The court, historically, has reviewed educational requirements 

with the same attention to detail as employment tests.8 For 

instance, in Carter v. Gallaherf 1972) , the EEOC ruled that the 

requirement of a high school diploma must be eliminated as a 
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qualification for employment. This case reinforces the Griggs 

ruling that employment testing and educational standards must 

be specifically job related. Furthermore, educational 

requirements have been shown to adversely impact the 

employment opportunities of minorities.9 

Adverse impact occurs when a selection process results 

in the selection of members of any racial, ethnic, or sex 

group at a lower rate than members of other groups. Federal 

EEO enforcement agencies generally regard a selection rate for 

any group that is less than eighty percent of the rate for 

other groups as constituting evidence of adverse impact. 

Consequently, almost every kind of educational requirement has 

met legal challenges due to adverse impact. The most 

frequently attacked educational requirement is that of a high 

school education. 

Case law has made it clear that educational requirements 

will not survive challenge, given adverse impact. In Johnson 

v. Goodyear Tire and Rubber Co. (1974) an appeals court 

determined that a high school diploma was not required for 

employment. In an another appeals court decision, Pettway v. 

American Cast Iron Pipe Co. (1974) the requirement of a high 

school diploma for entrance into an apprentice program was 

reviewed. The appeals court found a high school diploma does 

not effectively measure the reading and study skills necessary 

for the course work required by the apprenticeship. 

Obviously, these cases have an important impact when 
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developing a personnel management system. Job descriptions 

containing educational requirements that are not 

knowledgeably constructed will not withstand legal challenge. 

Another area of personnel management requiring careful 

consideration is performance appraisal. Performance appraisal 

is relatively new territory in litigation. The Albermarle v 

Moody case demonstrated that performance appraisal becomes 

an important legal issue whenever appraisal information is 

used for personnel decisions. For instance, if appraisals are 

used for promotion, termination, selection for training, or 

transfers, the appraisal system and the resultant data may be 

subject to the scrutiny of the courts.11 A brief examination 

of the case law dealing with performance appraisal is 

essential to develop an understanding of the importance of 

constructing and using performance appraisals in a legally 

acceptable manner. 

The most cited case dealing with performance appraisal 

is Brito v. Zia Company (1973). This case established that 

performance evaluations are, in fact, tests and are therefore 

subject to the EEOC testing guidelines.12 The Tenth Circuit 

Court of Appeals ruled that Zia had violated Title VII of the 

Civil Rights Act when several Hispanic employees were laid off 

due to poor performance ratings. The court found that the 

evaluations were based on subjective supervisory observations, 

were not administered in a controlled and standardized 

fashion, and that not all supervisors had daily contact with 
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the employees being evaluated. This judicial decision has 

important implications for conducting legally acceptable 

performance appraisals. Evaluations cannot be subjective; 

evaluations must be performed in a controlled and standardized 

fashion; and, those performing the evaluation must have 

direct, and ideally, daily contact with the person being 

evaluated. 

In another case dealing with performance appraisal, U.S. 

v. City of Chicago (1974) , a federal court struck down the 

use of efficiency ratings used by the City of Chicago's police 

department in its promotion process. The reasons this 

appraisal system was struck down are instructive. First, the 

appraisal system had an adverse impact upon minorities. 

Second, the court found the ratings were subject to influences 

which had little to do with job performance. The court found 

it offensive that higher authorities who had no direct 

knowledge of job performance were authorized to make changes 

on an individual's rating card, without consulting or 

notifying the original evaluator. Third, scores were 

suggested to those responsible for completing the appraisal 

in advance of the actual evaluation. All the reasons cited 

by the Court underscore the potential legal problems to be 

avoided in administering performance appraisals. 

Vague evaluation standards were the issue in Wade v. 

Mississippi Cooperative Extension Service.(1976). In this 

case the performance appraisal system used subjectively 
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evaluated personal traits such as attitude, personality, 

temperament, and habits. The court ruled that the evaluation 

instrument was not based on job analysis, and that no evidence 

was presented to demonstrate that the evaluation system was 

a valid predictor of employee job performance.13 This case 

demonstrates the importance of developing an evaluation tool 

that directly relates to the actual, and measurable, job 

performance of the employee. 

The performance appraisal cases cited above demonstrate 

the need to construct appraisal instruments and procedures 

that will meet increasingly rigorous legal standards. 

Moreover, these judicial decisions provide some guidance when 

developing a performance appraisal system. The design, 

process and use of performance appraisals have, 

unquestionably, impacted personnel management practices. 

Affirmative Action 

A small local government should take these judicial 

decisions into consideration when developing a personnel 

management system in order to avoid and surmount legal 

challenge. Yet, one of the most decisive impacts on personnel 

practices has been affirmative action regulations. The 

concept of affirmative action and its ramifications on 

personnel management must be investigated to appreciate the 

need to develop and adopt an affirmative action policy. 
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In theory, affirmative action means that employers are 

expected to recruit, hire, and promote minorities or women 

meeting minimum requirements in an attempt to correct past 

abuses and pave the way for equal employment opportunity.14 

Affirmative action requires an organization to take specific 

and positive steps to employ more individuals of a particular 

race, sex or disadvantaged group. However, affirmative action 

does not mean that a municipality must hire minorities or 

women who do not meet the qualifications needed to perform the 

work. 

The history of affirmative action is fairly short. 

Initially, affirmative action only applied to contractors 

receiving federal aid. Then in 1969, President Nixon extended 

the concept of affirmative action to employment in federal 

agencies. In 1979 the requirements of affirmative action 

impacted local governments for the first time. Local 

governments were legally compelled to develop an affirmative 

action plan as a result of the EEOC 1979 Guidelines. These 

guidelines required that all parties subject to Title VII 

take "voluntary action to correct the effects of past 

discrimination without awaiting litigation.1,15 This order 

directly affected municipal governments and their personnel 

management practices. 

Developing a legally acceptable affirmative action plan 

includes creating job descriptions, recruitment and selection, 

promotion, training, and grievance handling. A comprehensive 
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personnel management system must contain policies and 

procedures in each of these areas. These areas require 

investigation to better understand their importance in 

adopting a legally defensible personnel management system. 

Properly drafted job descriptions should not contain 

implicit sexist or ethnic stereotypes or different standards 

for males and females.16 Different standards may appear in 

written job qualifications, duties, and responsibilities. 

For example, job entrance requirements requiring females to 

perform at one level and males at another have been struck 

down in a class action suit against the FBI. In this case, 

female FBI recruits were required to pass a marksmanship test 

with a snubnose revolver while males could use a longer, more 

accurate 4-inch barrel. A conscious effort must be made to 

eliminate references to sex or ethnicity in job descriptions, 

and requirements for different performance levels from 

different groups. 

Meeting legal standards in employee recruitment is 

crucial to the successful implementation of an affirmative 

action plan. A successful plan requires the organization to 

develop a recruitment scheme that includes positive measures 

to recruit, employ, train, and promote members of groups 

historically excluded from the work force.17 Ideally, the 

recruitment process should be a well-structured, well- 

documented procedure with specific job-related qualifications 

for each position. 
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Affirmative action also requires an organizations' 

promotion policies to be clearly articulated and understood 

by all employees. A formal promotional policy should be 

developed and effectively communicated within the organization 

to ensure equal possibilities for advancement and job training 

for all employees. Ensuring promotional opportunity is an 

active attempt by employers to be in compliance with 

affirmative action guidelines, and avoid possible charges and 

litigation. Moreover, promotional policies are an integral 

aspect of a well constructed personnel management system. 

Further, a properly constructed affirmative action plan must 

contain a grievance procedure. Grievance handling is a facet 

of affirmative action that is usually given little attention. 

The lack of trust or confidence in a grievance process is due 

to several factors. These are: first, an inadequate 

understanding of employee rights? second, an unclear grievance 

process and; third, confusing and complicated systems.18 It 

is important to promote an understanding of the organizations' 

grievance procedure by entry level employees, since this is 

the level where disadvantaged groups are usually first 

employed. To avoid potential legal problems, an easily 

comprehensible grievance procedure is essential. 

As has been demonstrated, personnel management is 

influenced by federal statues, executive orders, Equal 

Employment Opportunity, court decisions and affirmative 

action. These influences have been examined and investigated 
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to enable the reader to acquire a general understanding of 

personnel management, some of its potential problems, and 

those areas that need to be carefully considered in developing 

a legally defensible personnel management system. 

Summary 

This chapter examined federal law and judicial decisions. 

The most important points to be learned from this chapter are 

as follows. 

*± Equal Employment Opportunity bans employment 

discrimination based on gender, color and religion. 

**. The Civil Rights Act of 1964 bans employment 

discrimination based on race, national origin, sex or 

religion. 

*± The Equal Employment Opportunity Act of 1972 brought 

local governments under the federal Equal Employment 

Opportunity for the first time. 

** If an employment test is being used as a condition 

for selection the test must be specifically related to 

the actual performance of the job. 

** Educational standards must be specifically related 

to the position. 

** Performance evaluations should not measure subjective 

factors such as attitude, personality, temperament and 

habits. 
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** Measurable aspects of a job should be evaluated. For 

example: accurately takes minutes; accurately transcribes 

minutes; properly adds chemical doses according to 

established procedures. 

** Performance evaluations should be performed in a 

controlled and standardized fashion. 

** Those performing the evaluation should have direct, 

and ideally, daily contact with the person being 

evaluated. 

** Affirmative action is an active attempt to recruit, 

hire and promote minorities and women meeting minimum 

requirements for the position. 

This chapter reported how the Federal level of government 

influences personnel management. It is now important to 

examine Montana law and case law affecting personnel 

management. 
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CHAPTER FOUR 

MONTANA STATUES AND CASE LAW 

Personnel management has also been affected by Montana 

law and judicial decisions. Montana law has unique features 

that must be examined and reported to appreciate the 

importance of developing a sound personnel management system. 

The purpose of this chapter is to enable small local 

governments in Montana to better understand the laws and court 

decisions which have influenced personnel management practices 

in Montana. 

The most important statutes affecting personnel 

management in Montana are found in Title 49, Montana Code 

Annotated(MCA) Human Rights, and Title 39, MCA, Labor. A 

brief review of these codes and how they impact personnel 

management in local government is necessary to understand 

the need for a comprehensive personnel management policy. 

Part 1, of Title 49, delineates basic personal rights. 

Section 49-1-102,MCA, "Freedom from Discrimination" states: 

" The right to be free from discrimination because of race, 

creed, religion, color, sex, physical or mental handicap, age, 

or national origin is recognized as and declared to be a civil 

right." This statute further states that it shall be a right 



61 

'to obtain and hold employment without discrimination. In a 

case which will be examined more thoroughly, Flanigan v 

Prudential Savings and Loan Association(1986) , age 

discrimination was determined to be one of the elements in the 

wrongful discharge of an employee. The jury in this case 

awarded the wrongfully discharged employee almost 1.5 million 

dollars in damages.(1) The law most impacting personnel 

management is found in Chapter 3, of Title 49, MCA, entitled 

"Governmental Code Of Fair Practices". Part 2 of this 

chapter, "Duties of Governmental Agencies and Officials," 

specifically affects local governments and their personnel 

practices. Section 49-3-201, MCA, dealing with employment of 

state and local government personnel states: 

State and local government officials and supervisory 
personnel shall recruit, appoint, assign, train, 
evaluate, and promote personnel on the basis of merit, 
and qualifications without regard to race, color, creed, 
political ideas, sex, age, marital status, physical or 
mental handicap, or national origin. 

(2) All state and local government agencies shall: 

(a) promulgate written directives to carry out this 
policy and to guarantee equal employment opportunity at 
all levels of state and local government; 

(b) regularly review their personnel practices to assure 
compliance and 

(c) conduct continuing orientation and training programs 
with emphasis on human relations and fair employment 
practices. 

(3) the department of administration, shall insure that 
the entire examination process, including appraisal of 
qualifications, is free from bias. 

(4) Appointing authorities shall exercise care to insure 
utilization of minority group persons.... 
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Local governments are legally mandated by, 49-3-201, 

MCA, to establish a written personnel management policy. In 

addition, this statute requires local governments, when 

developing their personnel management policy, to address the 

elements listed in 49-3-201,MCA. For example, this statute 

requires an affirmative action plan for recruitment and 

appointment, a training program, an evaluation plan, and an 

employee promotion plan based on merit and qualifications. 

Obviously, this statute has a tremendous and direct impact on 

the legal necessity of a small local government to develop a 

comprehensive personnel management system. 

The need to create an affirmative action plan is set 

forth in section 49-3-203, MCA. This section requires local 

governments to engage in an affirmative action program while 

selecting employees for apprenticeship and on-the-job training 

programs without regard to race, color, religion, creed, 

political ideas, sex, age, marital status, physical or mental 

handicap, or national origin. The statute further states that 

special attention must be given to those individuals who are 

culturally deprived, educationally handicapped, or 

economically disadvantaged. 49-3-203, MCA, has important 

implications for local governments across Montana. A local 

government's failure to develop a personnel management policy 

which addresses these uniquely disadvantaged groups could 

result in costly litigation, and, perhaps, a greater tax 

burden for its constituents. 
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Montana statutes expand the need to establish a personnel 

management system in Section 49-3-205, subsection 3, MCA. 

This statute states that," Each state or local governmental 

agency shall analyze all of its operations to ascertain 

possible instances of noncompliance with the policy of this 

chapter and shall initiate comprehensive programs to remedy 

any defects found to exist." Clearly, if a small municipal 

government does not have a comprehensive personnel management 

policy in place, the municipality is running the risk of being 

in violation of state statutes. Ensuring compliance with 

these statutes prohibiting discrimination is the 

responsibility of the Human Rights Commission. 

The Human Rights Commission investigates charges of 

employment discrimination, and other forms of discrimination, 

and is given the legal authority to subpoena, take testimony, 

and examine records, papers, or any other tangible evidence 

relating to the matter under investigation. (2) Record keeping 

requirements are set forth in section 49-2-102,MCA, which 

requires local governments to keep and maintain records on 

age, sex, and race that are necessary to administer civil 

rights laws and regulations. Furthermore, section 49-3- 

202,MCA, requires local governments to cooperate in programs 

developed by the Human Rights Commission for the purpose of 

broadening the base of job recruitment. Undoubtedly, Chapter 

3, of Title 49, "Governmental Code of Fair Practices" has an 

enormous impact on a municipal government1s personnel 
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practices. Municipal governments must address the legal 

requirements of establishing a comprehensive personnel policy 

or face the danger of costly litigation. 

Another portion of Montana statutes that also influences 

personnel management practices is Title 39, Labor, of the 

Montana Code Annotated (MCA). This Title is quite extensive, 

covering some 267 pages. However, only those statutes 

affecting personnel management at the municipal level will be 

examined and explored. Chapter 2, Part 9 of Title 39, is one 

of the most important statutes affecting personnel management 

in Montana. This statute is entitled the "Wrongful Discharge 

From Employment Act." It defines wrongful discharge, 

provides remedies for those employees who have been wrongfully 

discharged, and delineates the procedures to be followed in 

bringing a wrongful discharge suit. The most important 

feature of the Wrongful Discharge Act is that it places an 

economic cap on the amount of damages an employee may be 

rewarded if wrongful discharge is substantiated by the courts. 

Consequently, this act provides a degree of financial 

protection to employers who illegally discharge employees. 

Primarily due to limiting the amount of damages that can be 

awarded, litigation concerning this Act has taken place and 

certain sections have been declared unconstitutional by a 

district court judge.(3) However, the Montana Supreme Court 

recently upheld the statute, thus providing employers with a 

moderate degree of financial protection. A synopsis of this 
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important case will be presented later, however a detailed 

review of the statute is essential to comprehend the 

importance of this law. 

The "Wrongful Discharge From Employment Act" became law 

in 1987. Section 39-2-904, MCA, lists the elements of 

wrongful discharge. A discharge is wrongful if one of these 

three elements occur. First, the discharge was in retaliation 

for the employee's refusal to violate public policy or 

reporting a violation of public policy. An example of this 

type of wrongful discharge would be if a mayor or county 

commissioner discharges a clerk for refusing to alter the 

minutes of the last meeting. Second, the discharge was not 

for good cause and the employee had completed the employer's 

probationary period of employment. The concept "good cause" 

means "reasonable job-related grounds for dismissal based on 

a failure to satisfactorily perform job duties, disruption of 

the employer's operation, or other legitimate business 

reason."(4) Discharging an employee for dating the boss' 

daughter would not, in all likelihood, meet the definition 

of "good cause". The third component for wrongful discharge 

is that the employer violated the expressed provisions of its 

written personnel policy. This means that if an organization 

has a written personnel policy establishing procedures to 

follow when discharging an employee, the organization must 

adhere specifically to those procedures. The court has held 

that, if an organization fails to follow its own written 
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policies for discharging employees, the organization then is 

liable for damages. An employer should carefully consider 

these three elements before deciding to discharge an employee 

to determine if they are acting in compliance with statutory 

requirements. 

It is important to note that employee layoffs are also 

impacted by the "Montana Discharge From Employment Act". If 

an employee is laid-off for any one of the three elements 

constituting wrongful discharge, the laid-off employee may 

bring legal action against the employer for wrongful 

discharge. 

There is considerable case law dealing with wrongful 

discharge concerning employers and their failure to follow 

their own written personnel policies. Perhaps one of the best 

cases illustrating this is Flanigan v Prudential Savings and 

Loans Association.(1986). These are the circumstances 

surrounding this case. Ms. Flanigan had worked for Prudential 

Savings and Loan for 28 years. Her job performance in those 

years was rated as satisfactory. In the early 1980's, the 

company eliminated her position as an assistant loan counselor 

and retrained her as a teller. A few weeks later her 

employment with the company was terminated without notice and 

without hearing. Flanigan filed suit in April, 1983 - three 

years after discharged. 

During the trial, a personnel expert testified that the 

company had violated its own personnel policies regarding job 
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security and job rights thirteen times when it discharged 

Flanigan.(5) The jury, apparently, considered this violation 

of policy when reaching a verdict and awarding damages. In 

addition charges of age discrimination were also presented. 

The testimony of the company's president indicated that 

Ms. Flanigan's age was a prime reason for termination. The 

president referred to older employees as "dead wood", "old 

dead wood" and "ballast". The president reiterated at the 

time of the trial that he considered Flanigan to be 

"ballast".(6) Indisputably, the president of the company was 

ignorant of the previously mentioned statute prohibiting 

employment discrimination based on age. The jury, probably, 

pondered the president's comments when determining the amount 

of damages to award. 

The jury awarded Flanigan $1.3 million in exemplary 

damages, $94,000 in economic damages, and $100,000 for 

emotional distress. The supreme court affirmed the award in 

a 4 to 3 decision. 

In Kerr v Gibson's Products Company of Bozeman.(1987) the 

Supreme Court chided the company for failure to follow their 

own personnel handbook. The Court said, "As an employer, 

Gibson's was freely able to enforce employee handbook rules 

of conduct. It likewise follows that Kerr, as an employee, 

could reasonably rely on the procedures outlined in Gibson's 

employee handbook during employment termination". (7) Kerr was 

awarded some $59,000 in compensatory damages. 
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It is critical to note that these cases occurred before 

the passage of the " Wrongful Discharge From Employment. Act”. 

Under the new statute for example, Flanigan would not have 

been able to file suit against the company because of the 

stipulation set forth in 39-2-911 requiring that actions must 

be filed within 1 year after the date of discharge. Even 

though employers are given more protection under this Act 

employees are also provided with protection, thus the remedies 

for wrongfully discharged employees are important to examine. 

Remedies, or, basically, the recovery of lost income, 

for employees are outlined in 9-2-905, MCA. If an employer 

has committed a wrongful discharge the following apply. One, 

the employee may be awarded lost wages and fringe benefits for 

a period not to exceed 4 years from the date of discharge. 

Moreover, interim earnings, including amounts the employee 

could have earned with reasonable diligence in attempting to 

secure employment, must be deducted from the amount awarded 

for lost wages. Two, the employee may recover punitive 

damages otherwise allowed by law if it is established by clear 

and convincing evidence that the employer engaged in actual 

fraud or malice in the discharge of the employee. Three, 

there is no right under legal authority for damages for 

wrongful discharge under this part for pain and suffering, 

emotional distress, compensatory damages, punitive damages, 

or any other form of damages, except for those stated above. 

These three remedies have important implications. First, the 
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statute limits the amount of damages to four years of lost 

wages, thus placing a monetary cap on damages. Second, the 

employee must present specific and convincing evidence that 

the employer engaged in actual fraud or malice in order to get 

punitive damages. Third, an employee can no longer receive 

damages for emotional duress, pain and suffering from the loss 

of employment. As stated previously, the intention of this 

statute is to protect employers from paying out large monetary 

judgments as in the case of Flanigan. Restrictions placed 

upon employees and procedures to follow are found in 39-2- 

911,MCA. 

Restrictions or limitations placed on employee's action 

following discharge are as follows. First, any action for 

wrongful discharge must be filed within one year after the 

date of discharge. Second, if the employer has written 

procedures under which an employee may appeal a discharge, the 

employee must use those procedures first. Furthermore, if the 

employer maintains written procedures to appeal discharge, the 

employer must within seven days of the discharge notify the 

discharged employee of the existence of such procedures and 

must supply the discharged employee with a copy of them. As 

has been demonstrated in Kerr and Flanigan the organization 

must, if it has written policies concerning discharge, follow 

them. The exemptions to this act are detailed in 39-2- 

912,MCA. 
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The most important exception to the wrongful discharge 

law is for those employees who are covered by a written 

collective bargaining agreement or written contract of 

employment for a specific term. The case of Brinkman v State 

of Montana.(1986) reaffirmed this principle.(7) This case 

involved a correctional officer at the Montana State Prison. 

In 1982 he suffered an industrial accident. Citing a 

disability from injury he took leave from his job for several 

months. The prison sent him a letter requesting he submit 

some leave forms and a doctor's statement. In addition, the 

prison set a deadline for compliance, after which it would 

consider Brinkman on unauthorized leave subject to discharge. 

Brinkman failed to return the requested information. 

Consequently, the prison discharged Brinkman. Brinkman filed 

suit against the state. The Court found in favor of the 

prison. The Court essentially said that Brinkman could not 

sue in court without having gone through the established union 

grievance procedure first. The importance of this case is 

that it requires employees to follow an internal grievance 

procedure first. 

This exemption also applies to discharged employees 

subject to Federal or State statutes which provide procedures 

for contesting the dispute. For example, statutes that 

prohibit discharge for filing complaints, charges, or claims 

with administrative bodies or that prohibit unlawful 

discrimination based on race, sex, age, handicap, religion, 



71 

political belief, marital status and other similar grounds 

must be adhered to. The Court confirmed this principle in Nve 

v. Department of Livestock.(1982). Nye was fired from her 

position, after being informed that her performance was 

inadequate and being warned to correct the deficiencies. Nye 

filed a grievance within the department. The grievance 

committee recommended that Nye be promised a job within the 

department, however the department director disagreed and 

decided to uphold Nye's discharge. Nye filed suit, seeking 

review of the director's decision and asking damages for 

wrongful discharge. The Court rejected Nye's claim for 

judicial review, saying a hearing was not required by 

statute.(8) Further statutory limitations are described in 

39-2-913,MCA. 

Section 39-2-913,MCA, is notable because it provides for 

the preemption of common-law remedies. Section 39-2-913 

states, "Except as provided in this part, no claim for 

discharge may arise from tort or express or implied contract." 

This section is important to note because it means that a 

discharged employee is prohibited from seeking any more 

remedy, or damages, than what is provided in this section. 

This section has been legally challenged in Johnson v. State 

of Montana and Ed Argenbright. 

Johnson was the first lawsuit to challenge the provisions 

of the "Wrongful Discharge From Employment Act". (9) The 

Johnson suit challenged two sections of the act. The first 
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challenge deals with the Preemption of Common Law Action, 

which limits and/or denies plaintiff her "full legal redress". 

The second challenge deals with the Remedies section. This 

section also limits and/or denies Johnson her "full legal 

redress" in that it restricts her right to recover damages for 

emotional distress, and it limits her to only four years of 

lost wages and benefits when she is claiming lost wages for 

a period in excess of four years. District Judge Bart 

Erickson, in March of 1988, granted summary judgment in favor 

of Johnson. His ruling declared the two sections 

unconstitutional.(10) 

The Montana Supreme Court, in 1989, reviewed a similar 

case Meech v. Hill Haven, and sustained the law. This 

decision has a far-reaching effect on the Montana's Wrongful 

Discharge from Employment Act, and, perhaps, has nation-wide 

ramifications. 

Part 9, of Title 39, "Wrongful Discharge From Employment" 

plays an important role in personnel management. Small 

municipal governments would be wise to incorporate into their 

personnel management policy elements which would address the 

issues found in this Act. Additionally, to guard against 

possible litigation, employers should establish systems to 

monitor clearly each termination decision to ensure compliance 

with the standards of conduct established by court decisions. 

Furthermore, employers must follow their own policies. 

Lastly, employers should examine each termination decision to 
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be sure that the termination is not motivated by such ulterior 

reasons as vindictiveness or discrimination. The following 

sections of Title 39 should also be considered when 

developing a personnel management system, and need to be 

briefly reviewed. 

Small local governments need to be aware of the general 

prohibitions placed on employers. Section 39-2-301, MCA, 

makes it unlawful for employers to require employees to pay 

the cost of medical examination as a condition of employment. 

Section 39-2-302, MCA, also makes it unlawful to discharge or 

layoff an employee because an employee's wages are being 

garnished. Section 39-2-303, MCA, prohibits false 

advertisement of employment, in terms of the type of work, 

sanitary or other conditions of employment, or to the 

existence of a strike or other trouble pending between the 

employer and the employees. Subsection 2 of 39-2-303, MCA, 

allows for the recovery of all damages sustained in the 

consequence of such action described in 39-2-303,MCA. These 

prohibitions placed upon employers are important for a local 

government to keep in mind to avoid possible legal challenge. 

More prohibitions on employers are set forth in Section 

39-2-304, MCA. This statute prohibits the use of a lie 

detector test as a condition of employment, and provides for 

the regulation of blood and urine tests. Blood and urine 

tests are permissible for employment in hazardous work 

environments, security, public safety, or fiduciary 



74 

responsibility. Moreover, an employer may subject an employee 

to blood or urine tests, if the employer has reason to believe 

that the employee's faculties are impaired on the job as a 

result of alcohol or illegal drug use. These prohibitions on 

employers are important to understand to meet legal 

requirements when employing and dealing with personnel. 

The discharging of employees has been examined, however, 

39-2-503, MCA adds a new twist to employee and employer 

relationships. It promulgates the employment-at-will 

doctrine. This section says, an employment having no 

specified term may be terminated at the will of either party 

on notice to the other. This means that employment for an 

indefinite term is terminable by the employer whenever and for 

whatever cause. However, both Federal and State have created 

statutory exceptions to the at-will doctrine. For example, 

Congress enacted the Civil Rights Act of 1964, and the Age 

Discrimination in Employment Act of 1967 which prohibits 

employment discrimination. In addition, the Montana 

Legislature also has created statutory exceptions to this 

doctrine. For example, Title 39 contains provisions against 

discharge or layoff because of garnishment of wages. These 

statutes have eroded an employer's authority to discharge an 

employee. Needless to say, however, this statute has led to 

many law suits concerning discharge from employment. 

A case involving local government and the at-will 

doctrine is Reiter v Yellowstone Countv. (1981). The 
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conditions of the case were these; Reiter had worked for the 

Yellowstone County for eighteen years, advancing eventually 

to the position of night supervisor/custodian when he was 

discharged. No written contract governed his employment. 

Reiter filed suit against the county, claiming that his 

eighteen years of service entitled him to a due process 

hearing before he could be terminated. The Supreme Court 

upheld the discharge, saying Reiter was an at-will employee 

under Montana law, and Reiter's claim that his length of 

service implied a contract was rejected by the Court.(11) 

Another important case involving the at-will doctrine is 

Crenshaw v Bozeman Deaconess Hospital.(1984) in which the 

court took a different view. The hospital discharged 

Crenshaw, a probationary employee, for unsatisfactory work 

performance. After her discharge, Crenshaw was unable to find 

work in the Bozeman medical community. It was discovered that 

the hospital told the Job Service she had been discharged for 

unsatisfactory work performance and endangering patient well¬ 

being. (12) Crenshaw disputed these claims, and filed a 

lawsuit against the hospital. The hospital claimed, among 

other reasons for the discharge, that Crenshaw was employed 

under the at-will statute. The jury disagreed and found for 

Crenshaw and awarded her some $150,000. The Court said that 

the at-will statute is very much alive, but employers cannot 

terminate employment in bad faith or unfairly without becoming 

liable for damages.(13) As Shelley Hopkins and Donald 
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Robinson writing in the Montana Law Review point out, the 

Montana Supreme Court has established an implied covenant of 

good faith and fair dealing in employment contracts, even when 

there is no express or written contract and the employee is 

working under an oral contract of an indefinite duration. 

Some of the most important cases in this regard are Reiter. 

Gates, and Crenshaw. At-will employment is important to 

understand if considering discharging an employee. However, 

upon discharge the employee has certain rights to which the 

employer must adhere. 

Part 8, of Title 39, prohibits blacklisting of employees 

and provides protection to discharged employees. Section 39- 

2-801, MCA, mandates that employees are to be furnished, on 

demand, with a full, and complete statement of the reasons 

for discharge. This principle was reaffirmed when a school 

board failed to provide a dismissed teacher with a letter 

stating the reasons why he was discharged (Bridger Education 

Association v Board of Trustees. 1984).(14) Thus, if a 

discharged employee demands to see the reasons why he was 

discharged, the employer must give the employee a letter 

stating the specific reasons for the dismissal. Generally, 

it is a good policy to give the employee a letter stating the 

reasons for dismissal even if the employee does not demand it. 

Section 39-2-802,MCA, makes it unlawful to prevent a 

discharged employee from procuring employment elsewhere. It 

is unlawful to prevent, or attempt to prevent by word or 
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writing of any kind, a discharged employee's securing 

employment elsewhere. If an employer is found guilty of this, 

the employer will be guilty of a misdemeanor (39-2-804, MCA), 

and is liable in punitive damages to be recovered by a civil 

action. The Crenshaw decision reflected this prohibition to 

some degree. Recall that the hospital gave information, which 

was not entirely accurate, to the Job Service which 

effectively prevented Crenshaw from securing employment. 

Curiously enough this statute also states, "No person is 

prohibited from informing by word or writing any person to 

whom a discharged person or employee has applied for 

employment a truthful statement of the reason for such 

discharge." The point is that an employer must give out only 

accurate and, presumably, well documented information 

regarding a discharged employee. Ensuring that local 

governments meet legal standards in employment relationships 

as required by statute is critical. 

Another important aspect of a personnel system is salary 

administration. Section 39-3-104, MCA, makes it unlawful for 

a municipal entity to employ women in any occupation for 

compensation less than that paid to men for equivalent 

service. This section also makes it a misdemeanor punishable 

by a fine of not less than $25.00 or more than $500.00 for 

each offense. Small municipal governments should take a close 

look at their wage rates to ensure compliance with this 

statute. Preferential hiring practices are also important to 
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note. 

Section 39-30-201,MCA, mandates that if a job applicant 

is a veteran, handicapped person or eligible spouse, a public 

employer shall hire the applicant over other applicants with 

substantially equal qualifications. Eligibility requirements 

include; if applying for municipal or county employment, the 

applicant must have resided there for at least 30 days before 

applying for employment, and the applicant meets those 

requirements necessary to perform the essential duties of the 

position.(15) 

Montana statutes play a significant role in shaping 

personnel practices. The preceding portion investigating 

Montana statutes and case laws provides a general 

understanding of the importance of developing a legally 

defensible personnel management system. Without a personnel 

management system in place, small local governments could find 

themselves in a legally tenuous position. Clearly, personnel 

management is a highly complex area requiring small municipal 

governments to take the time to analyze their current 

personnel policies and practices to ensure compliance with 

Montana statutes. 

This chapter has sought to clarify the need for a 

personnel management system that takes into consideration 

State laws, and judicial decisions at the State level 

affecting personnel management. 
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Summary 

This chapter examined Montana statutes and judicial 

decisions affecting personnel management. The important 

points to be learned in this chapter are as follows. 

**. Section 49-1-102 MCA bans employment discrimination 

based on race, creed, religion, color, sex, physical 

or mental handicap, age, or national origin. 

** Section 49-3-201 MCA requires local governments to 

promulgate written directive to carry out 

recruitment, assignment, promotion, ... on the basis 

of merit, and qualifications without regard to race, 

color, creed, political ideas, sex, age, etc.. 

Section 49-3-203 MCA requires local governments to 

engage in an affirmative action program when 

selecting employees. 

** The Human Rights Commission investigates charges of 

employment discrimination and is given the legal 

authority to subpoena, take testimony, and examine 

records. 

** The components and importance of Section 39-2-904 

MCA or the "Wrongful Discharge From Employment Act". 

** The components of the "Wrongful Discharge From 

Employment Act" any of which constitute wrongful 

discharge, remedies, and restrictions placed upon 

employees. 
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** 

** 

** 

* * 

** 

** 

** 

The importance of strictly following an organization 

personnel handbook. 

Collective bargaining agreements may supercede the 

requirements of Section 39-2-904 MCA. 

The importance of following an established internal 

grievance procedure. 

It is unlawful to require employees to pay the cost 

of a medical examination as a condition of 

employment. 

Section 39-2-304 MCA prohibits the use of a lie 

detector as a condition of employment. 

Part 8, of Title 39, prohibits blacklisting of 

employees and provides protection to discharged 

employees. Employees have a right to receive 

written reasons why they were discharged. 

Section 39-3-104 MCA makes it unlawful for a 

municipal entity to employ women in any occupation 

for compensation less than that paid to men for 

equivalent service. 

Blood and urine tests are permissible for employment 

in hazardous work environments, security, public 

safety, or fiduciary responsibility. 
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CHAPTER FIVE 

CASE STUDY 

Chapter One examined the components of a personnel 

management system, and Chapters Three and Four reviewed 

statutory law and judicial decisions affecting personnel 

management. Chapter Five uses a case study approach to 

compare and contrast the legal and scholarly guidelines 

outlined in the first three chapters with the actual 

implementation of a personnel management system adopted by a 

typical Montana municipal government. The experience of the 

City of Hamilton in developing a personnel management system 

is an excellent case study to draw upon. This chapter will 

explore why Hamilton's city officials sought to develop a 

personnel management system, the process used to implement the 

system, and the reactions of the affected employees. Lessons 

were learned from Hamilton's experience in establishing a 

personnel management system. For example, a keen appreciation 

for the process used to develop job descriptions was acquired, 

and the importance of establishing trust and rapport with 

employees was discovered. These lessons are instructive in 

developing an acceptable, fair, and rational implementation 

process for other Montana local governments. 
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The Working Environment 

Hamilton is located in Ravalli County, on the Bitterroot 

River, and has a population of roughly 2,700. Hamilton enjoys 

a generally solid economic base; most people are employed in 

agriculture, the wood products industry, or scientific 

research facilities. Because of this economic stability, some 

new businesses have opened, including a shopping mall. In 

addition, a growing number of retired persons are attracted 

to Hamilton and the surrounding area. Due to a growing 

population, and the corresponding need for governmental 

services such as streets and water and sewer facilities, the 

municipal government is experiencing pressure to provide 

increasing services while maintaining low costs. 

Hamilton's city government, like those in most of 

Montana's municipalities, is composed of a mayor and a 

council. Six members sit on the city council, and the elected 

municipal executive could be classified as a strong mayor. (As 

defined by Montana law in Title 7-3-201 to 224 MCA.) Two 

sections of Title 7 are especially important to note. The 

first, section 7-3-212 MCA, gives the mayor the power to 

appoint one or more administrative assistants to assist him 

in the supervision and operation of the local government, and 

who is solely accountable to the chief executive. The second, 

7-3-213, subsection 3 MCA, states that the executive, with the 

consent of the majority of the commission, may appoint and 

remove all department heads and other employees. 
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Even though the law clearly gives the chief executive 

the previously cited powers, a number of controversies 

developed over the use of this authority in Hamilton's city 

government. Due to the conflict between the mayor and council 

concerning the mayor's exercise of authority, Hamilton's city 

employees have occasionally been caught in the middle. 

Hamilton has twenty-five full-time employees and an 

administrative assistant, who are assigned duties in the 

following departments: Administration, (consisting of a city 

clerk, city treasurer, utility clerk and the administrative 

assistant); Police, (the chief, assistant chief, sergeant, 

four patrolmen and a secretary/dispatcher); Cemetery, (only 

one employee); Streets, (the superintendent and three 

laborers); Water, (the superintendent and two operators); and 

finally. Sewer, (the superintendent and two operators). Their 

salaries rank in the average range of Montana's municipal 

1 

employees. As a result of a number of personal interviews 

with all employees it was this author's impression that most 

employees were connected to their jobs and to providing 

quality public services. Most of these people have been 

employed by the City for over three years, some as long as 

twenty years. 

Organizational Problems 

While most employees of Hamilton have stable positions, 

the newly-created position of administrative assistant to the 
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mayor has been controversial. The administrative assistant's 

position was created in 1983, because the mayor, with a full¬ 

time job, could not adequately direct the day-to-day 

operations of city government. There have been five 

administrative assistants since 1983. Most administrative 

assistants have terminated employment with the City due to 

conflict over their relationship with the mayor and the 

council. Although the law affecting administrative assistants 

is clear, some administrative assistants were unsure of their 

duties and to whom the assistant was accountable. A closely 

related area was the continuing question as to who in the city 

government was responsible for the preparation of the annual 

budget. 

The importance of the budget issue, and the ambiguity of 

the administrative assistant's position, prompted the city 

administration to seek the services of the Local Government 

Center at Montana State University. The Center organized a 

goal-setting session with the mayor, the council, and the 

administrative assistant. During this session it was found 

that a number of elemental management and administrative 

procedures and practices were nonexistent. 

Blurred lines of authority, a poorly defined organization 

hierarchy and, most importantly, the lack of job descriptions 

specifically defining the duties and responsibilities 

associated with each position were the most obvious management 

deficiencies. The implementation of a personnel management 
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system was suggested by the Center's staff to establish clear 

lines of authority, develop a rational organizational 

structure and define each employee's specific duties and 

responsibilities. Acting upon these findings and suggestions, 

the Mayor and the Council again contacted the Local Government 

Center to help implement a personnel management system. 

Local Government Center Response 

Prior to accepting the task of implementing a personnel 

management system several difficult decisions had to be made. 

These decisions ranged from developing a job audit form to the 

formatting of the completed position description. However, 

the most critical decisions had to do with process that was 

going to be followed, and the role employees were to play in 

the classification process. 

It was determined that employees would play a direct and 

active role in the development of their position descriptions. 

Allowing employee participation would serve several purposes. 

One, it would give the employee involvement in the process and 

a degree of control over what was going to happen. It was 

felt that by actively involving employees in the project from 

its onset, this may reduce employee apprehensions and 

suspicions, and build support for the project. Second, it 

gave employees ownership of the position description and that 

a job description was not going to be imposed upon them. It 

is this author's opinion that developing a sense of ownership 
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over the position description for the employee was extremely 

significant in obtaining complete position descriptions. 

Third, by involving employees and supervisors in the 

development of the position description, this would promote 

a better understanding of what was expected on the job and 

open lines of communication. After making these decisions, 

the Local Government Center began the project. 

Process 

The Local Government Center agreed to develop a personnel 

management system for the City of Hamilton on two conditions. 

The first condition was that a meeting would be held with all 

employees to fully explain the mechanics and purposes of 

developing a personnel management system, and to answer any 

questions the employees might have. The second, more critical 

condition, was that all position descriptions would originate 

with the employee actually performing the job. These 

conditions were accepted by the Mayor and Council, and a 

meeting with the employees was scheduled. 

In this initial meeting, a great deal of apprehension and 

suspicion was voiced. As the meeting progressed, and the 

employees realized that job descriptions would not be imposed 

upon them, and that salaries would not affected, the 

apprehension lessened. The employees were told that it was 

largely their responsibility to develop their position 

descriptions in conjunction with their immediate supervisors. 
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A job audit form was given to each employee and their 

supervisor, which was then to be completed and mailed to the 

Local Government Center for analysis and preparation of the 

first-draft position description. Recall from Chapter One that 

this form helps employees capture and report the duties, 

responsibilities and qualifications needed to satisfactorily 

perform the work required of the position. The first draft 

was then returned to the employee and their immediate 

supervisor for review and revision, as necessary. If changes 

were needed, these would be made and the changed position 

description was returned to employee and supervisor for 

review. This process continued until there was mutual 

satisfaction between the employee and supervisor, or until 

agreement could not be reached. Once this point was reached, 

the position description was sent to the Mayor for review, 

reconsideration, or revision. It was understood by all 

parties to the process that the Mayor, under the statutory 

authority granted the executive in this form of municipal 

government, had the authority to revise the job duties and 

requirements. 

Finally, the employees were informed that part of the 

personnel management system desired by the city government 

included an employee evaluation system. As Chapters One and 

Two made clear when discussing performance appraisal, 

performance appraisal must be according to legal standards and 

is filled with pitfalls. The initial reaction of the 
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employees to being evaluated was negative. A number of 

employees expressed concern that their supervisor was not 

adequately aware of what they did in their jobs and thus was 

unable to evaluate them fairly. To meet that concern, it was 

explained to the employees and supervisors that the standards 

used to evaluate an employee's performance would be mutually 

agreed upon by the employee and supervisor and set forth in 

the position description. It was emphasized that job 

performance standards had to be measurable aspects associated 

with each position. The last portion of the position 

description contained a section titled "Job Performance 

Standards", which listed measurable aspects of the job, 

developed from the duties and responsibilities of that 

position. The employee and supervisor understood that they 

would help develop the performance standards used in 

evaluation, and would have an opportunity to review and revise 

them. This segment of the meeting was time-consuming, but 

vital to gain employee acceptance of the need for a personnel 

management system. Following this, the job audit forms were 

distributed to all employees and supervisors. 

The forms were designed by the Local Government Center 

to help employees and supervisors capture the day-to-day 

activities performed in their position and the requirements 

for the job. Both forms required basically the same 

information. It was explained to the employees and 

supervisors that these forms would serve as a cross check, or 
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overlay, to ensure that there was agreement between what 

employees and supervisors felt the job entailed. It was also 

suggested that employees and supervisors fill the forms out 

jointly. Employees and supervisors were asked to complete and 

return the forms to the Local Government Center within two 

weeks for compilation into the first-draft position 

description. Finally, this group was told that a 

representative from the Local Government Center would remain 

in Hamilton to meet with them individually and to answer 

questions regarding the process. 

Keeping a representative in Hamilton to address concerns 

on an individual basis was, in this author's opinion, an 

excellent strategy to gain employee trust. As Chapter One 

emphasized establishing and maintaining employee trust is 

critical in the development of a personnel management system. 

During these meetings, employees asked many questions, 

concerning the meaning of the questions on the forms to the 

"real reason" the city administration wanted a personnel- 

management system. Each question was openly and honestly 

answered. By being candid with the employees, a positive 

relationship was established between them and the Local 

Government Center. This relationship proved invaluable in 

establishing the open and direct dialogue necessary to draft 

accurate and complete position descriptions. 

The job audit forms were received approximately two weeks 

later. The information garnered from the forms was crafted 
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into the first draft position description, which was returned 

to employees and supervisors for review and revision. A cover 

letter enclosed with the position descriptions, encouraged 

employees and supervisors to make any changes they felt 

necessary to more accurately describe the work being performed 

in the position, and that a representative from the Local 

Government Center would return to Hamilton to review these 

position descriptions with employees and supervisors. 

Employee Reactions 

The employees had their position descriptions one week 

prior to the arrival of the Local Government Center 

representative. Upon arrival, meetings were established with 

all employees and supervisors. The first meeting was 

characteristic of almost all subsequent meetings. The 

employees and supervisors made few, if any, changes to the 

first draft. The representative was pleased that the position 

descriptions were well accepted by the employees, but also 

concerned that, perhaps, the position descriptions were only 

minimally reviewed. Therefore, to ensure that the position 

descriptions were adequately reviewed, the representative read 

portions of the position description aloud, pausing and asking 

the affected employee if the information was correct. The 

portions which were carefully scrutinized included: 

supervision received, supervision exercised, the narrative 

describing the job duties, the education and experience needed 
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to perforin the duties of position, the knowledge, skills and 

abilities required by the position, and the job performance 

standards. (See job audit form at appendix 1) Even after much 

prodding, there were still few changes made to the original 

draft. Nearly all employees and supervisors felt that each 

position description accurately depicted the job. 

The only significant problems arose between the City 

Clerk and City Treasurer. This problem centered around the 

issue of responsibility for the budget preparation. The 

Treasurer felt that the Clerk was trying to usurp her 

authority in budgetary matters. Recall that this was one of 

the main issues that needed to be resolved. Now that the 

issue was in the open as the result of the job description 

process, some important decisions were made. While there were 

some bruised egos, the Mayor and the Council decided that the 

Treasurer, with guidance from the administrative assistant, 

was responsible for the preparation of the budget, thus 

finally resolving a long festering irritant for key city 

staff. 

The resolution of the issue of budgetary responsibility 

was among the significant results of implementing a personnel 

management system for the City of Hamilton. Another issue was 

the duties and responsibilities associated with the 

administrative assistant's position. 
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During the implantation of the personnel management 

system the incumbent administrative assistant was forced to 

resign. This resignation was due to confusion over the duties 

and responsibilities of the position, and to questions of 

accountability. To settle this confusion, the Local 

Government Center suggested that the Mayor complete a position 

audit outlining the duties and responsibilities of the 

position. The Mayor completed the form which was developed 

into a first-draft position description. 

The Mayor, after receiving the draft position 

description, fine-tuned the document and presented the job 

description to the Council which suggested a few minor 

changes. A job description for the administrative assistant 

position was thus established, clearly distinguishing the 

duties and responsibilities of the position, accountability 

and the requirements needed for the position. One sign of 

success is that the administrative assistant hired after the 

creation of the position description is still the 

administrative assistant and has indicated that his role and 

responsibility now dovetail smoothly with other staff 

functions. 

In conclusion, the employees of Hamilton, after some 

initial fear and suspicion, were very receptive to the entire 

process. This author's opinion is that holding meetings with 

all employees and answering their questions honestly 

established a climate of trust. Maintaining employee trust 
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is critical when developing complete and accurate position 

descriptions. Finally, important conclusions drawn from the 

experience in Hamilton were used to develop a model, which is 

reviewed in the next chapter. 
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CHAPTER SIX 

PERSONNEL MANAGEMENT MODEL 

As Chapter Five illustrated, the City of Hamilton 

personnel project was an important learning experience in 

developing a logical and acceptable strategy to implement 

personnel management systems in small municipal governments. 

The knowledge gained in constructing a personnel management 

system for the City of Hamilton helped to develop a model 

implementation procedure, which has since been used across the 

state. While this model continues to evolve, the foundations 

of the model were developed from this experience. This 

chapter presents the model developed to implement a personnel 

management system for small local governments, and explores 

why the model seems acceptable to employees and management. 

Finally, it examines why the Local Government Center believes 

that this model yields workable and therefore useful position 

descriptions. Typically, implementation proceeds as follows. 

Upon formal or informal request for assistance, written 

correspondence is initiated between the head of the local 

governing body and the Local Government Center which outlines 

the process to be used in establishing a personnel 

management system and the Center's conditions of engagement. 
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These conditions include providing a meeting room for the 

Center's personnel specialist, meeting with the members of the 

administration to discuss this project, and establishing 

deadlines for completing each phase of the project. The two 

most important conditions of employment which must be met by 

the governing body are: first, a meeting must be held with all 

employees and their collective bargaining representatives, if 

any, and excluding elected officials, to fully explain the 

project, and answer any employee questions; and second, 

position descriptions must originate with the employee 

actually performing the job. As reported in Chapter Five the 

active involvement of the employees in the development of 

their position descriptions led to greater employee support 

of the project and, more importantly, complete and accurate 

position description. These two conditions are essential to 

develop employee acceptance of the project and to provide 

direct employee participation in the process from its onset. 

Process 

Once these conditions are agreed upon, the process 

begins. An informal meeting for all employees and collective 

bargaining representatives is held, where the issues and 

procedures involved in adopting a personnel management system 

are thoroughly explained by the Center's personnel specialist. 

During this informal meeting a variety of topics are discussed 
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and clarified, including: 1) why the local government wishes 

to adopt a personnel management system; 2) how adoption of 

this system meets legal requirements (see Chapter 3, page 59) ; 

3) a review of the components of a personnel management 

system—job descriptions, a classification plan, and an 

evaluation instrument? 4) why it makes sense to adopt such a 

system (it aids recruitment and selection, establishes job 

duties and responsibilities, prioritizes work, installs line 

of accountability, and furthers the development of acceptable 

job performance standards for performance evaluation); 5) how 

it assists newly elected or appointed administrative leaders 

in understanding the job of each employee and the overall 

operation of the organization; 6) how the employees play a 

direct role in developing their position description and job 

performance standards with supervisor oversight? and 7) the 

process used to gain job information. 

Obviously, this is a lot of information. But it is 

extremely important that employees are fully informed and have 

a general understanding of the purposes and goals of 

implementing and adopting a personnel management system. 

They must also understand the essential, direct role they will 

play in the formation of this system. 

Compensation, as Chapter One reported is a complex and 

delicate issue, and is, therefore another important issue that 

is discussed at this meeting. Employees and supervisors are 

told that compensation is a local issue, which must be 
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negotiated solely between employees and administration, and 

that the Local Government Center will not determine 

compensation for any position. However, they are told that 

position descriptions will lead to a job classification 

system, in which similar jobs are grouped together, which in 

turn could provide the basis for a fair compensation plan. 

As pointed out in Chapter One, a classification plan with 

detailed and complete job descriptions lays the foundation of 

a justifiable compensation plan. 

The employees are told that a classification plan builds 

a hierarchy of jobs, based on the skill, education, and 

experience required for the position, and that a compensation 

plan bases rate-of-pay on the same criteria. Therefore, if 

the local government were to adopt a compensation plan based 

on a classification system, it is stressed that constructing 

thorough position descriptions may be in the best interests 

of the employees. Compensation is a delicate matter to 

employees and administration alike. Therefore, it is 

important that employees are aware of the potential 

consequences of adopting a personnel management system. 

The role of the chief executive of the government is also 

discussed. As already reported in Chapter Five, it is 

important to clearly explain to both employees and supervisors 

that, under law, the chief executive has the authority to 

review and revise any position description. To ease 

employees' fears of this executive power, they are told that, 
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in almost all personnel management systems which the Local 

Government Center has implemented, there have been very few 

changes made to the position descriptions by the 

administrative head of the government. Moreover, those 

changes which have been made to the position descriptions are 

usually relatively insignificant. 

Lastly, the role of the Local Government Center in the 

project is discussed. Employees, supervisors, and the 

administration are frankly informed that the Local Government 

Center represents neither management nor labor. They are told 

that the Center's only objective is to develop thorough and 

accurate position descriptions. Furthermore, it is emphasized 

that all the work the Local Government Center performs in the 

course of the project is open for public review. However, it 

is also pointed out that if an employee or supervisor w*ants 

something handled confidentially, it will be. 

At this point of the initial meeting, questions 

concerning any aspect of the project are encouraged. The 

question-and-answer period, in this author's opinion, is one 

of the most important portions of the process. Most employees 

initially view the implementation of a personnel management 

system with suspicion and apprehension. The question-and- 

answer period allows employees to vent some of their distrust 

and trepidations. By answering employees' questions honestly, 

the opportunity to establish both trust and rapport presents 

itself. 
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As Chapter One described, trust is important to secure 

and maintain when developing position descriptions requiring 

direct employee involvement. In addition, establishing a 

rapport with employees opens direct lines of communications 

between the Local Government Center's project coordinator and 

employees, which becomes more significant later in the 

project, when very candid questions must be asked concerning 

various aspects of position descriptions. Therefore, it is 

crucial that employee questions are courteously and frankly 

handled. 

Once all questions have been answered, two job audit 

forms are distributed. Employees and their immediate 

supervisors are each given a separate form to complete. As 

explained in Chapter Four, these questionnaires help employees 

and supervisors capture the day-to-day activities performed 

in their position over a year's period of time, and the 

requirements needed for the position. The two questionnaire 

forms solicit the same basic information; however, the 

employee questionnaire is more elaborate and detailed. The 

reason for developing a more thorough questionnaire form for 

employees is, in the opinion of the Local Government Center, 

that the person actually doing the job knows the most about 

the duties and requirements of the position. It is explained 

that the two separate questionnaire forms serve as an overlay, 

or cross-check, between what the employee and the supervisor 

believe to be the job duties and requirements of the position. 



102 

Employees and their supervisors are encouraged to complete 

their questionnaires together. By completing the forms 

together open lines of communication may be opened between 

employees and supervisors, job duties will be explicitly 

established and prioritized, and appropriate performance 

standards will be selected to objectively evaluate the work 

performed in the position. One of the most important results 

of this model could be that the direct involvement of the 

employees in developing their job descriptions makes them 

better informed, both about their job duties, and about their 

supervisors' expectations. 

After completion, these forms are sent to the Local 

Government Center for preparation of a first draft position 

description. A personnel specialist reviews the 

questionnaires and begins to develop the first-draft position 

descriptions. To call direct attention to them, areas of 

differences between what employees and supervisors described 

in their job questionnaires are highlighted. The personnel 

specialist then sends these first-drafts back to each employee 

and supervisor for review and editing. A cover letter is 

inserted with the first-draft position descriptions which 

encourages employees and supervisors to scrutinize them 

carefully and make any changes that will better describe the 

work and requirements of the position. The cover letter also 

states that the highlighted sections represent areas of 

disagreement between employees and supervisors, which need to 
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be addressed and resolved. Furthermore, the letter emphasizes 

that if changes need to be made in the position descriptions, 

they should be mutually agreed upon by employee and 

supervisor. Lastly, the letter states that the Center's 

personnel expert will be personally on-site in about two weeks 

to review the position descriptions with employees and 

supervisors. 

When the personnel specialist arrives on-site, meetings 

are set up with employees and supervisors to review all 

position descriptions. Within this two-week period, employees 

and supervisors should have met to discuss and resolve 

problems with the position descriptions. However, if 

disagreements still exist, a meeting is arranged between the 

affected employee, the supervisor, and the personnel 

specialist. During this meeting, the personnel specialist 

normally assumes the role of mediator offering suggestions and 

solutions to help resolve disagreements. Typically, most 

disagreements center around relatively insignificant matters, 

and the conflict is settled. If agreement is not reached 

between employees and supervisors, they are reminded that the 

chief executive will be responsible for resolving this 

conflict. Usually only minor changes are made, and the first 

draft position descriptions are collected. The requested 

changes are made, and a second-draft position description is 

prepared. 

The second draft position descriptions are sent back to 
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the employees and their supervisors for further examination 

and, if necessary, revision. This process continues until 

employees and supervisors are satisfied with the position 

description or until agreement cannot be reached. Once this 

stage is reached employees and supervisors are informed that 

the entire packet of position descriptions will be sent to the 

chief executive of the government for his or her review. The 

chief executive reviews the position descriptions and makes 

any changes he or she feels are necessary. If changes are 

made in the position descriptions, the affected employee is 

notified of them. Experience has shown that few changes have 

been made in the position descriptions at this point in the 

process. 

Role of The Council 

While the chief executive plays a legally powerful role, 

the Council's role in this process is also important to 

consider. During the initial meeting with the chief 

executive, it is suggested that it would be prudent to involve 

the Council in the process. Even though the council does not 

have the authority to alter the position descriptions, it 

holds the "whip hand" in determining if the personnel 

management system will be official policy by voting for its 

approval or rejection. Therefore it is wise to include the 

Council in this process prior to a formal adoption vote. It 

is recommended that once the chief executive has reviewed and 
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made changes to the position descriptions, he or she should 

share these documents with the Council and seek its advice. 

Once the Council has been given the opportunity to 

provide its input and suggest changes, the position 

descriptions are returned to the Local Government Center, and 

the final packet of position descriptions, and an evaluation 

instrument based on the position descriptions are prepared. 

Employees, supervisors, and the administration are informed 

that the position descriptions, the classification plan, and 

the evaluation instrument will be placed on file for their 

review. The classification plan explains 1) what factors were 

considered when developing the position descriptions; 2) how 

different classes of jobs were developed? 3) the procedure to 

use when developing a new position; 4) how to reclassify a job 

that has changed? and 5) how the position descriptions aid the 

local government in recruitment and selection, budgeting, and 

providing employees with an established career ladder. While 

the classification plan is important, more attention is 

usually focused on the evaluation instrument. 

Performance Evaluation 

As Chapters One, Two and Three made clear, performance 

evaluations must be performed in a legally acceptable manner. 

Most employees and supervisors dread evaluations. The 

evaluation instrument has been developed with this in mind, 

and is as painless as possible. The evaluation instrument is 
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straightforward. The first section contains standards which 

can be applied to any job: reliability, communication, safety, 

and work relationships. The evaluator is forced to rank the 

employees as either exceeding the requirements, meeting the 

requirements, or falling below minimum requirements. If the 

employee is ranked as falling below the minimum requirements, 

the evaluator is required to explain why the employee is so 

rated and is asked to make recommendations to the employee how 

to meet the standard requirements. The second section concerns 

the specific job performance s tandards associated with each 

position. These are taken from the position descriptions that 

the employee helped devise. Employees are rated either as 

"exceeds the standards," "meets standards," or "is below 

standards". This section, as in the case of the preceding 

section, requires the evaluator to explain why the employee 

is rated "below standard", and to provide specific 

recommendations to the employee on how to improve performance. 

The next section is an overall ranking of job performance. 

Again, the same standards are utilized. The last section is 

reserved for employee comments, which are phrased as either 

agreeing, disagreeing, or merely acknowledging any portion of 

the supervisor's evaluation. 

Included with the evaluation instrument is a suggested 

policy to use when evaluating employees. The components of 

this policy are: 1) evaluation should be performed on an 

annual basis; 2) each employee's immediate supervisor should 
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be the evaluator for that employee, because the immediate 

supervisor normally has the most direct contact and knowledge 

of the work being performed in the position? 3) performance 

standards upon which the employee will be evaluated should be 

measurable aspects of the employee's job, reviewed, and 

clearly understood by both the employee and supervisor one 

year prior to the actual evaluation; and 4) under ideal 

conditions, evaluation should occur on a daily basis, with 

supervisors providing employees continual job-performance 

feedback. Employees, supervisors, and administration are 

invited to communicate directly with the Center's personnel 

specialist if they have any questions regarding the evaluation 

instrument. 

Adoption As Policy 

Once the chief executive, the Council, and the employees 

have reviewed the documents and are satisfied with them, 

formal adoption of the position descriptions, the 

classification plan and the evaluation plan follows. 

Formal adoption of these documents as a policy of the 

local government is important and required by law. Failure 

to establish the position descriptions, the classification 

plan, and the evaluation instrument as policy means that the 

local government has wasted a great deal of employee time and 

effort, as well as their organization's money. Furthermore, 

the local government will not meet statutory obligations that 
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require such a policy, thus placing itself in a untenable 

legal position. Failure to adopt these documents as official 

policy also means that an established and documented 

evaluation policy would not be in place. Without an 

established evaluation plan and the necessary documentation 

generated by such a plan, a legal defense of any adverse 

personnel decision is difficult. 

Summary 

The Local Government Center believes substantial benefits 

have been realized from fully involving employees in the 

development of a personnel management system. There are two 

critical benefits gained from directly involving employees: 

a high level of employee acceptance of the project, and the 

development of complete and accurate position descriptions. 

This model requires direct and repeated employee involvement 

from outset to completion. Customarily, employees are more 

supportive of the project once they receive their first draft 

position descriptions. Upon reviewing the first draft, most 

employees realize that position descriptions are not going to 

be imposed upon them; rather they are responsible for its 

development. Perhaps more importantly, the position 

descriptions that are produced by employees are seen as their 

document and, in psychological terms, an extension of 

themselves. Due to this phenomenon, most employees are more 

motivated to produce an accurate position description. The 
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Local Government Center believes that actively involving 

employees throughout the entire process develops employee 

acceptance and produces an accurate and complete position 

description, which is the foundation of any effective 

personnel management system. 
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CHAPTER SEVEN 

SIGNIFICANCE OF WORK AND CONCLUSIONS 

Chapter Five examined a small local government struggling 

to solve some basic administrative and managerial problems, 

and demonstrated that professional assistance was helpful in 

resolving these problems. Chapter Six presented and 

illustrated the model developed by the Local Government Center 

to aid small local governments in developing an acceptable and 

rational personnel management system. Chapter Six also made 

clear that small local governments can, with some technical 

assistance and encouragement, implement and manage an 

effective and defensible personnel management system. The 

subject of this chapter is this: what is the significance of 

this research and work for small local governments? This 

personnel model and the research associated with it has led 

to several significant conclusions. This chapter will briefly 

examine those conclusions and their implications. 

Conclusions 

One weakness discovered in the professional literature 

was that scant attention was given to the process involved in 

developing personnel management systems. In only one instance 
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in the review of the professional literature was any mention 

made of involving employees in the job analysis phase. 

Furthermore, this information was presented as almost a 

revolutionary concept. In this author*s opinion, fully 

involving employees from the onset of project was the key 

element used in gaining support for the project and in 

developing complete and accurate position descriptions. 

Clearly, common-sense would seem to suggest that the person 

doing the job would know the most about that job, and it would 

be a waste of a knowledgeable resource not to involve the 

employee in the job analysis phase. 

Second, the research revealed a glaring lack of practical 

and useful scholarly literature pertaining to small local 

governments and their problems. Much of the professional 

literature surveyed had very little relevance to small local 

governments. It is not aimed at helping local governments 

solve practical problems, but rather is written for 

publication in scholarly journals. In addition, most 

personnel management literature is aimed at large 

organizations in the private sector. Consequently, much of 

the material had to be reworked to meet the needs of a small 

public organization. Unquestionably, there is a shortfall of 

useful information in the professional literature concerning 

the day-to-day management problems of small local government. 

This author believes that a gold-mine of information 

exists for those interested in publishing literature at a more 



112 

practical and useful level for small local governments. The 

work done here has revealed that a huge "laboratory" exists 

for political scientists and others interested in studying 

small local governments. That laboratory is the local 

government itself, an untapped source of pertinent and 

relevant data. However, getting this information requires 

going into the field and getting your hands dirty. While some 

academics might see this as unglamorous, dull, and perhaps 

unscholarly, the knowledge that field research could generate 

is as important as some esoteric publication in an "academic" 

journal collecting dust on a library shelf. For those 

interested in local government, especially those in small 

government areas, there exists almost unlimited opportunity 

for research, publication and assistance. 

Third, the case-study, and the personnel management 

model, demonstrate that a small local government can, given 

professional assistance and technical assistance, implement 

a personnel management system that meets administrative needs 

and statutory requirements. The adoption of a personnel 

management system establishes a rational procedure and the 

documentation necessary to defend any personnel actions. The 

ability to document personnel decisions is necessary in a 

litigious society. Without that ability the local government 

may face enormous legal and fiscal costs which will eventually 

be shouldered by local taxpayers. Unquestionably, the need 

to adopt personnel management systems exists. However, most 
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small local governments lack the expertise and skills required 

to implement a sound, legally defensible personnel system, and 

therefore require professional and technical assistance. 

Fourth, providing technical assistance to small local 

governments demonstrates the vital role the university can 

play in generating and delivering knowledge and expertise 

where it is needed. As stated above, most small governments 

lack the expertise to develop, implement and direct a 

personnel management system, therefore the importance of 

university personnel in assisting local governments, 

especially small local governments is critical. There are 

many benefits derived from university based research and 

outreach personnel going out into the field. First, this 

research and technical assistance meets an important and 

immediate need - it helps local governments prevent 

potentially costly personnel problems. Second, it aids in 

promoting a positive image of the university. This work 

allows individuals living in small and sometimes isolated 

communities to see, hear and communicate with someone from the 

university. This direct interaction is important in that it 

demonstrates to these people that the university can play a 

useful and practical role in assisting them solve their 

problems. Furthermore, this direct interaction may aid in 

building support for the university and its programs. It has 

been this author's impression that many, small local 

governments do not see a connection between their problems and 
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the personnel resources available at the university. 

Professional staff within a university should be sensitive to 

this perception, and take actions to correct this 

misconception. Ideally, the work done in implementing 

personnel management systems across the state has helped in 

solving some of these problems. 

In addition this paper demonstrates the importance of a 

land grant university. This personnel management model and 

the local systems it has helped implement, demonstrates the 

vital role a land grant university can play in generating 

useful knowledge, exporting that knowledge to where it is 

needed, and supplying the technical assistance and training 

necessary to help solve problems. 

The establishing premise of a land grant university is 

that it provides upper-level education for all of society. 

Furthermore, the land grant university carries the 

responsibility to generate new knowledge and apply that 

knowledge to the problems faced by society.1 Nothing in this 

concept limits the mission of a land grant university solely 

to agriculture and the mechanical arts. The role and mission 

of land grant university simply stated is to develop 

knowledge, go to where that knowledge is needed, and assist 

in implementing that knowledge. The Local Government Center, 

by providing small local governments with knowledge, and 

technical assistance and education, is fulfilling this much- 

needed, and often neglected and forgotten, objective of a land 
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grant university. As this paper has demonstrated the Local 

Government Center has generated essential knowledge concerning 

personnel management and its legal requirements. Moreover, 

the Local Government Center has brought technical assistance 

and training directly to small local governments to help them 

meet an important managerial and legal need. Further, the 

Local Government Center by working in the field, has developed 

a better understanding of small local government needs, and 

has provided much-needed training, technical assistance, and 

outreach to help solve small local governments problems. 

Obviously, small local governments need the assistance 

and expertise found within most land grant universities. 

Land grant universities have the knowledge, expertise and 

technical assistance necessary to assist small local 

governments. More importantly it is the mission of a land 

grant university to perform this vital function. 

This paper illustrates that a land grant university can 

play a critical role in generating knowledge, providing 

education, and extending the technical assistance and training 

needed to overcome problems of small and isolated rural areas 

of the United States. 

However the most important outcome of this paper is that 

it demonstrates the importance of the process used to 

implement personnel management systems. The process 

essentially requires employees to be the "lynch pin" in 

developing position descriptions and performance evaluation 
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standards. Employees, in conjunction with supervisors, 

develop their own unique position descriptions. These 

position descriptions define job duties, requirements and 

performance standards. Because employees are actively 

involved, it has been this author*s impression, that employees 

are more willing to accept position descriptions and 

performance appraisals. In short, a personnel management 

system affects the lives of employees and therefore employees 

should be able to affect the development of the personnel 

management system. I believe this to be a significant 

finding, for local governmental organizations and for their 

external personnel consultants. 
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POSITION DESCRIPTION 

EMPLOYEE'S DESCRIPTION OF JOB DUTIES AND RESPONSIBILITIES 
(To be reviewed and approved by Supervisor) 

1. Department:   

2. Job Title:   

3. Your Name:  

4. Immediate Supervisor and Title:  

5. Date:  

6. DUTIES OF YOUR POSITION: 
Describe the duties that you perform in your position. 

Be specific and complete in describing those duties performed 
regularly and those performed occasionally. Carefully 
distinguish between your position and similar positions found 
within the same department. Begin with the most important job 
duties you perform. If more space is needed attach additional 
pages. 
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7. Number of employees you personally supervise:  

8. Is the supervision regular or seasonal?  

9. How often do you receive direction, instruction or 
guidance from your supervisor when performing your 
duties? 

10. How often do you coordinate your duties with other 
employees or officials to get your job done? 

11. Describe the nature and extent of your contact with the 
public. 

12. Describe your responsibilities for public funds collected 
or paid out. 

13. List property, tools and equipment for which you are 
responsible. 

14. List the equipment you personally use on the job. 

Do you repair and service this equipment? If so, how often? 

15. Describe sensitive information or documents you handle 
or process when performing your job. 
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16. 

17. 

18. 

Name 

19. 

20. 

List any hazards or unusual physical demands encountered 
in the performance of your duties. 

List the minimum, physical requirements needed for this 
position. 

List all records and reports you prepare: 

of Report Purpose Frequency 

Describe the most important types of decisions you make 
requiring your judgement. 

Describe the knowledge. skills, and abilities. that are 
required to perform your job. 
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21. If you were promoted, what minimum qualifications would 
you recommend that your successor have to fill your 
present position? For example, graduation from high 
school, 3 years of experience, and a certified mechanic. 

Education: 

Experience: 

Certification or license required: 

22. What criteria would you like to have considered by your 
supervisor in evaluating your performance in this 
position? 

23. Comments, or additional information about your job: 

These entries are accurate and complete to the best of my 
knowledge. 

Signature:  Date:  


