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ABSTRACT
American history is rife with tales of corrupt Federal civil servants, both permanent
and politically appointed. The chief form this corruption took (and takes) are conflicts of
interest. Throughout the history of our country a chain of events has led to the current set
of laws and regulations meant to stop or at least stem conflict of interest behavior. The
story is primarily a chain of knee-jerk reactions to attention-getting public scandals
where the press and public demanded action. These laws and regulations were not always
the most wisely formulated and a second part of the process involved the metamorphosis
of the older laws and regulations into more modem, applicable ones.
The current agencies of the Federal government interpret and apply the current slate
of laws and regulations in sometimes differing manners. In order to get a glimpse of how
at least one agency carries out its ethics program I address the U S. Department of
Defense. My two summer internships with the DoD’s principal ethics office allowed me
to witness first hand how the agency applied Federal law and agency regulations to an
unusual set of conflict of interest policy questions involving a unique set of Federal
employees. In this paper I will detail both the primary law that applied to the question, 18
U.S.C. Section 209, as well as the DoD ethics office’s staff and procedures.
The Policy questions presented stemmed from a letter from a Marine Corps Lt.
General who asked for guidance on military Olympic athletes under his command. The
athletes were receiving prizes in the form of cash and expensive automobiles which was
in possible violation of 209. He also had concerns regarding monthly stipends as well as
television and marketing deals being offered to his athletes- also possible 209 violations.
The particular military athlete that spurred the concern was Army Specialist and U S
Bobsled Team member Jill Baaken. Baaken won a gold medal at the Salt Lake City
Winter Olympics in 2002 along with the associated $25,000 in prize money. In addition,
she received a new Chevy Tahoe from the General Motors Corporation. Questions of
television and marketing deals were posed. As she and the other military athletes were
being paid their military pay each month and as the U S. Government paid for their
training and travel, would they be entitled to the prizes or to any of the profits as a result
of any television or marketing deals? Would they be entitled to monthly pay from the
U.S. Olympic Committee or national governing bodies of the various sports? These were
the questions DoD’s ethics office were challenged with and are the issues 1 will address
in this paper.
Several philosophical questions were raised during the period of my exposure to the
ethics process in the Federal bureaucracy as well as during the course of the research for
this paper: Is this process really worth all the trouble9 Are these laws and the methods of
enforcement currently utilized by agencies effective? Does the system only pick on easy,
high visibility targets while ignoring the true offenders? I will address these questions in
my concluding chapter.
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CHAPTER 1
Introduction
When one endeavors to tackle the profoundly complicated issue of conflicts of
interest within the Federal bureaucracy, the first issues of complication to address are
questions regarding what exactly are conflicts of interest and what is their significance
to the Federal civil servant. Before the official and unofficial definitions are dealt with
consider the following recent conflict of interest cases involving Federal civil
servants:
A CIA employee paid $48,000 to settle a complaint brought by the
Department of Justice that the employee had engaged in official
matters in which his spouse had a financial interest. The employee had
served as the contracting officer on certain contracts between his
agency and Lockheed Martin Corporation, where his wife worked. The
employee's actions on the contracts involved millions of dollars
awarded to Lockheed Martin. Although the employee's wife did not
work on the same contracts as the employee, she received stock options
for the purchase of Lockheed Martin stock that were affected by the
corporation's profits from the contracts involving her husband. As the
employee's actions on Lockheed Martin contracts affected the
profitability of the corporation, in the form of the employee's wife's
stock options, the employee was in violation of 18 U S. Code, Section
208.
A former Postmaster General of the United States agreed to pay a
$27,550 settlement to end a complaint brought by the Department of
Justice pertaining to a conflict of interest because of his holdings in
Coca-Cola. The complaint arose while the Postal Service was exploring
a potential strategic alliance between the Postal Service and Coca-Cola.
The Postal Service Board of Governors had the authority to approve the
strategic alliance, and the Postmaster General's role was to advise the
Board of Governors with regard to their consideration of strategic
alliances. The Postmaster General rendered advice to the Board even
though he owned shares of Coca-Cola stock and therefore had a
personal financial interest in the decision. The Postmaster General was
charged specifically with violating 18 U S.Code, Section 208
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A civilian employee of the U S. Army pleaded guilty to violation of
one of the conflicts of interest statutes (18 U S.Code, Section 208) in
Federal Court and was sentenced to 1 year probation and a $1,000 file.
The employee had been deciding upon contract awards and
participating in the administration of contracts involving a company in
which the employee owned stock, thereby participating personally and
substantially as a government employee in acts that affected his
financial interests. The employee, who filed financial disclosure
statements (OGE Form 450), had failed to disclose his financial
interests in the company.1
These are but a small sampling of the average of over 5,000 conflict of interest
investigations of Federal employees that take place each year- and these few examples
are some of the more transparent and self-evident ones. The issues that individual
employees encounter but end with an enlightening visit to their agency ethics
counselor or even with a self-examination process that ends with the thought “I don’t
think I should do this...” are immeasurable. It is interesting to note that although there
are a multitude of Federal laws and agency regulations that address conflicts of
interest, the definition is fluid and is modified with the never-ending process of
examination of cases such as those above.
Harold C. Petrowitz defines a conflict of interest as “any act or position taken by a
public official that places or appears to place the fair and unbiased administration of
his public office in substantial conflict with his personal economic interest.”2 This
definition may seem frank and simple enough, but the trouble begins when one

'The above three cases were taken from a work completed by the author during the Summer of
2002 while interning in the Department of Defense’s Standards of Conduct Office. The author
was allowed access to OGE as well as DoD case files. The 90-page, 300-case document. A//
Encyclopedia of Ethical Eailnre is due to be posted on the Office's web site this year.
2

Harold C. Petrowitz, “Conflict of Interest in Federal Procurement.” Law ami
Contemporary Problems 29 (1964): 196.

2
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attempts to further define Petrowitz’s terms “appears”, “fair and unbiased” or
“substantial ” Who decides what “appears” to be a conflict? What is the standard
definition of “fair and unbiased” and what exactly is a “substantial” conflict9 Is there
such a thing as an “unsubstantial” conflict9 How at least one Federal agency answers
these questions will be addressed in detail later in this paper.
There are several Federal laws which define different aspects of conflicts of
interest and the agency tasked with the governance and administration of these laws is
the U S. Office of Government Ethics. They have simplified their definition in a
pamphlet they distribute to new Federal employees as such: “The law says that you
may not work on an assignment that you know will affect your own financial interests
or the financial interests of your spouse or your minor child... In some cases, however,
the law recognizes that your personal interest in an assignment may be so indirect or
small that the interest should not prevent you from being involved in the assignment.”3
The ambiguity deepens with the variable interpretation of “indirect or small .” What is
“indirect or small” to agency management might not been seen that way by a
Washington Post or New York Times reporter, as many senior Federal bureaucrats
have discovered in the last few years.4
Executives in the Federal service deal with private companies and other non¬
government organizations (non-Federal entities per the inside jargon) on a day to day

3

U.S. Office of Government Ethies. Conflicts of Interest and Government Employment.
Washington D.C. March, 1997.

Secretary of the Army Thomas White’s relationship with the Enron Corporation and oil and gas
stocks (Exxon, Amoco and Duke among others) held by Senators Kerry, Boxer and Chafee, who
all vote on oil and gas regulation, are but a few contemporary examples. Although both situations
were deemed technically lawful, the appearance is still one of an improper nature to many.

3
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basis. Contracts worth billions of dollars are awarded all the time. This unique
situation of having input as to how large (sometimes very large) amounts of money are
spent puts many Federal executives in a unique position versus his opposite number
working in a private corporation. Whereas the administrator in a private corporation
has a clear cut mission of profit making for the company, his public counterpart has a
more hazily defined mission of “upholding the public interest .” How Federal law and
agency regulations have evolved over the last century and how one agency applied a
selection of these laws to a certain unique group of Federal employees will be the core
of this paper.
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CHAPTER 2
A Brief History of Ethical Norms and Scandals in the Federal Bureaucracy
and the Laws and Regulations That Were Enacted as a Result
Ethical standards and conflict of interest began to be recognized as issues worthy
of note in the mid-nineteenth century. One has to remember that prior to this time
appointed government officials were for the most part merely political cronies of the
current administration who had been rewarded for their campaign efforts with a
Federal position. Professional skill was low and the ethos of selfless public service
was almost a century away. These Federal positions were seen merely as opportunities
for their holders to use the access and power available for their own enrichment. This
“spoils system” was the norm for the opening decades of our nation’s history.
The same system of using public position to enrich oneself also applied to Federal,
state and local elected officials as well. A perfect example is provided by the former
Congressman Stephens of Georgia. He stated the following in 1853: “...from the
beginning of this Government, for Senators and members of this House to appear as
counsel for fee and reward or compensation before the Supreme Court of the United
States, to appear before any of the courts of the Union, and before commissioners
appointed to adjudicate claims against the Government.”3 The conflict of a Senator
representing a claimant with grievances against the Federal Government before a
commissioner that the Senator may have been involved in appointing is obvious from

'The Association of the Bar of the City of New York Special Committee on the Federal
Conflict of Interest Laws. Conflict of Interest and Federal Service. Cambridge, Massachusetts:
Harvard University Press (1960): 30.

several angles. This system was about as cemented as any set of norms can be to the
point that hardly anyone believed that there was anything wrong with it, it was “just
the way it was.”
The rays of enlightenment for the public regarding the scope of the problems as
described above began to shine as a result of several public scandals which were
widely reported in the newspapers of the day. The ensuing public outrage lead to
resignations sometimes, new laws and regulations in others and at other times simply
an increased level of public knowledge regarding what their Government officials
were doing with the positions they, the voting and tax paying public, had granted
them. A level of gratitude is due the press of that era. Granted, the papers of the day
weren’t known for their journalistic integrity, with outright fiction often being the
norm and the incitement of violence sometimes going to the point where war was the
result .6 In the case of exposing corrupt practices by Government officials however,
they provided a valuable service indeed, and still do to this day.
One of the first examples of a scandal that brought attention to the problem of
conflicts of interest involving Government officials involved a United States Senator
and a shady character by the name of Dr. Gardiner. The Senator in question, Corwin
of Ohio, represented Dr. Gardiner before the Mexican War Claims Commission. His
claim involved losses he claimed he had incurred as a result of the war, most notably a
silver mine that was supposedly destroyed by enemy action. Senator Corwin agreed to
represent the good doctor for a percentage of what could be obtained from the Claims

‘’William Randolph Hurst’s promotion, some would say creation, of the Spanish-American War
being an excellent example.
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Commission. This fact alone would make a modern ethics specialist or public office
holder shudder, but the tale descends from this point. An enterprising reporter
discovered that the mine had never existed and was a fictitious creation of Dr.
Gardiner, who turned out not to really be a doctor at all. He had adopted the title in
order to give himself more credibility before the Claims Commission. Needless to say,
the full force of press and political opposition came down on Senator Corwin. The
story of the “Gardiner Afifair,, was front page news for most of 1852 and 1853 which
led to an increased public awareness and an increased level of fear among public
officials that their less than virtuous activities might become front page news.
As a result of the public attention focused on the problem of conflicts of interest in
the Federal service. President Millard Fillmore took a remarkable step in an otherwise
unremarkable presidency, in that he requested that Congress take action to prevent
such theft and fraud. The result was the United States’ first conflict of interest law.
The J853 Act to Prevent Frauds on the Treasury of the United States (18 U.S .C .,
Section 283). One of the chief supporters of the bill. Senator Badger of North Carolina
made the following comments regarding what Congress set out to do with the new
law: “It was intended... for the benefit of the poor and ignorant, who have claims
against the United States, and who are put under the necessity... of submitting to the
most grinding oppression- the most cruel and merciless oppression- for the purpose of
getting their claim brought forward . ” The Senator continued, “It was intended, in the
second place, to protect the United States, because the largest inducements are held
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out to crafty or dishonest men to get up claims... that are really unfounded...'7 Very
innovative thought indeed. Although these words were spoken over 150 years ago
they still have applicability to the Federal claims process of the modern day.
The process of developing Federal conflict of interest law leap forward as a result
of the American Civil War. Government spending and contracting skyrocketed in a
very short time and as a result, masses of con-artists and swindlers attempted to tap
the new found flow of public funds. Examples included the re-selling to the
government of obsolete arms that had been auctioned off to the public months
earlier8, members of Congress accepting large payments from businesses in exchange
for convincing the War Department to accept the bids of these businesses and the
representing of military officers being court martialed by members of Congress. These
unethical and conflictual practices became so apparent so quickly that Congress took
action only a few months into the war in 1862.
After a jarring formulation process the Act to Prevent Members of Congress and
Officers of the Government of the United States From Taking Consideration for
Procuring Contracts, Office or Place From the United State f was passed. This law
was very simple and to the point. There were criminal penalties associated with the

Manning, Bayless. Federal Conflict of Interest Law. Cambridge, Massachusetts:
Harvard University Press (1964): 76.

8

The infamous "‘Hall Carbine Affair'' involved military officers reselling carbines to the
Government for $22 each when these same weapons had been sold to the public by the
Government only a few months earlier as obsolete (and some defective) for $3.50 a piece. This
incident shows just how deep-seeded the corrupt practices of the day were when military officers
during a time of national emergency could carry out such behavior.

Eventually codified as 18 U.S.C., Section 216.
8-
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statute as well. It simply makes illegal the process of accepting payments in return for
the granting of a Government contract. This may seem as about as obviously corrupt
behavior for a public official as there can be, with the need for such a simple law
being almost unneeded, one would think, but one must remember the times. This was
a ground breaking statute that opened the door for what was to follow
There were eventually four conflict of interest laws that were passed in the era of
the American Civil War. All dealt with primarily contractual and representation
issues. In the period after the war, two laws dealing with post-Govemment
employment were also enacted as the Government began to shrink and former
Government employees and elected officials now employed in the private sector were
lobbying their previous employers and elected bodies. These laws were important not
primarily for their individual impacts, but for the continued impetus toward an
ethically centered Federal service. The systems and norms of old were going to take
the better part of two centuries to be tom down, and these Civil War era statutes were
the beginning of the process.
The next significant step forward was taken during 1917 and was the result of an
interesting set of circumstances unexpectedly not as a result of the world war that was
then raging. 18 U.S.C., Section 1914 (passed in 1917) reads in part “Whoever, being a
Government official or employee, receives any salary in connection with his services
as such an official or employee from any source other than the Government of the
United States... shall be fined not more than $1,000 or imprisoned for not more than
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six months, or both ”10 This was strict language indeed which shows the progress that
had been made since the first conflict of interest laws had been enacted approximately
fifty years before. As is almost always the case then and now, a public scandal or
other such source of public indignation was the causation for the passing of the
statute. The names Rockefeller and Carnegie were always good copy for the news
media of the early twentieth century. The then Bureau of Education (now Department
of Education) was involved both with the Rockefeller and Carnegie Foundations in a
manner which raised eyebrows among the press and eventually Congress and other
groups who took an interest in the future of the American educational system. The
behavior that elicited the reaction related to these foundations entering into
agreements with the Bureau of Education so that special educational projects of
interest to the foundations could be carried out. The agreements included the
foundations paying the salaries of administrators who were employed by the U S.
Government at the salary rate of $1 per year. These administrators then carried out the
program agenda of the foundations.
Not surprisingly, diverse groups including parents. Congress, the press and
progressive educational groups thought the foundations and their namesakes might be
influencing the youth of America in a potentially negative manner. The result was the
passage of Section 1914. Section 1914 is generally recognized as the first tough
Federal conflict of interest law, the first with real “teeth” as the modem moniker goes.

10

Extract of statute acquired from The Association of the Bar of the City of New York. Conflict of
Interest and Federal Sen’ice: 55.
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It is interesting to note here that the Rockefeller Foundation was the subject of
ethical controversy again in the 1950's when the “Rockefeller Public Service awards”
switched from being a purely grants for study program to direct cash payments to
Government officials chosen by the foundation. In an unusual and almost pained
attempt to deem the awards not in violation of the law. President Eisenhower’s Justice
Department decided the awards would not violate Section 1914. Their logic was
regressive to say the least and a modem reader must believe that even they did not
believe what they were writing. The politics of the Republican Party is the likely
culprit as to why this was done. Eisenhower enjoyed the support of big business and
his Justice Department would not be eager to castigate them. The decisions of future
Federal courts, however, all agreed that they did constitute a violation and the
payments ceased.11
This law was but the first of many addressing the idea of “two masters” or the
situation where a Government official is accepting payment from two sources and as a
result may not have a clear set of loyalties- or might only be concerned with personal
enrichment with loyalties to no one but his banker. This idea will be addressed in
Chapter Three in detail as section 1914 has been transformed and recodified over the
years to become the current 18 U.S.C. Section 209. A real world current case
involving Section 209 is the topic of Chapter Five. It must be clarified that Federal
employees and elected officials are not totally prevented by law from having outside
sources of income. With Government salaries being what they are and especially what

“Sweeney, Paul A. Letter to Gerald Morgan dated June 26, 1959.
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they have been in the past, a second or even third source of income is almost required
to comfortably raise a family. As Manning states “The statutory objection is not to the
outside income, but to the linkage between the income and the performance of official
duties. The purpose is to prevent an outside source from diluting an officiafs loyalty
by paying him on the side to do what the Government is already paying him to do.”12
The next step forward in Federal conflict of interest law took place during the early
years of the Kennedy administration The review and revision of the set of Federal
conflict of interest laws that were then in existence actually began almost ten years
earlier during the early days of the Eisenhower administration. This review process
was formalized in 1960 in the shape of a two year study undertaken by the Bar of the
City of New York. Their report was issued in 1962 and legislative action to enact and
recodify the new and improved set of laws followed with President Kennedy signing
them into law in 1963.
The report by the New York City Bar identified several problems with the then
existing set of Federal Conflict of Interest laws. As Vaughn states, “These older
statutes, which were poorly drafted and uncoordinated, focused on Government claims
procedures that had ceased to be an area of major risk, and they disregarded the
development of a large Government apparatus...”13 Nolan takes this idea further, “The
revision was nearly ten years in the making, fueled by the view that such laws should

12

Manning, Bayless. Federal Conflict of Interest Law: 146.

13

Vaughn, Robert G. Conflict of Interest Regulation in the Federal Executive Branch.
Lexington, Massachusetts: Lexington Books (1979): 11.
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not be responses to specific publicized incidents, but rather should reflect policy
choices about how Government should be conducted.”14 Vaughn and Nolan disagree
somewhat on the value of the comprehensive study and revision of the laws. Vaughn
thinks the review was a spectacular process which made the Federal conflict of
interest laws some of the most well and thoroughly analyzed laws currently on the
books. Nolan believes the process was merely a consolidation and fine-tuning process
that didn’t change the status quo all that much and fell short of the “ambitious goals”1"
of ethics law reformers. As with all things, the truth is probably somewhere inbetween. For someone who has worked actively with these statutes in a day to day
manner in a Government ethics office, I am very thankful for the study and resulting
revisions. Knowing how complicated the laws are in their current form, I could not
imagine what they were like to interpret before the study and revision process took
place.
The two laws that resulted from the above described process that are most pertinent
to the rest of this paper were 18 U.S.C., Sections 208 and 209. Section 208 is the
primary Federal conflict of interest statute. The text of the statute has been
summarized by a senior U S. Marine Corps attorney for the purpose of briefing
Marine officers so that they might not run afoul of the law. His interpretation of
Section 208 boils down to four points:

u

Nolan, Beth. “Public Interest, Private Income: Conflicts and Control Limits on the
Outside Income of Government Officials.” Northwestern Universih’ Law Review 27, Number 1
(1992): 64.

15

Ibid. 64.
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1. If the Federal employee has a financial interest in a manner, it will prevent
him or her from being entirely objective in carrying out the official duties
related to that matter.
2. The fact that the Federal employee is an honest person is irrelevant.
3. The fact that the Federal employee does not make the final decision (in the
matter) is irrelevant.
4. All that is necessary for a conflict of interest is that the Federal employee
participates personally and substantially in the matter.16
These points provide excellent guidance but the more unofficial advice dispensed (at
least at the Pentagon) is to avoid even the slightest appearance of a conflict even
though there might be no substance to the interaction at all The press is the medium
these officials are most afraid of and often even the unfounded charge of self-dealing
or other conflicts can lead to damaged or ended careers. Section 209 deals with the
newly revised version of the old Section 1914 described earlier. An in-depth analysis
Section 209 will be the topic of the following chapter.
There have been several other new developments in Federal ethics laws in the
years since the 1963 overhaul, but none has been more important than the Ethics in

Government Act of1978. This act was the fulfillment of a campaign promise by the
then candidate for President Jimmy Carter. The Watergate scandal of 1973 and 1974
was the motivating event for this pledge. Public trust in Government was at an alltime low and action was required to begin the rebuilding of that trust. Rohr states that

16

U.S. Marine Corps, Office of Counsel to the Commandant. Memorandum on Conflicts of
Interest. The Pentagon, Washington D.C. (January 3, 2001): 2.
14-
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the purpose of the Act was to “regulate behavior, not to stimulate reflection

”17

Some

stated that the Act was simply a ploy by Carter to be seen as doing something,
anything, to address ethical issues for Federal officials. Others believe it is a landmark
piece of legislation, one of the most important in our history. Certain elements of the
law have merit and others do not in my opinion. Financial disclosure has become little
more than a paper drill, but on the other hand, the Office of Government Ethics
(created by the Act) has been an effective force for ethics reform. I’ll discuss the three
major elements of the Act and the reader may decide for themselves.
The first element of the Ethics in Government Act involves public financial
disclosure. The Act requires that senior Government officials disclose their financial
holdings on a yearly basis so it may be determined if they have any conflicts of
interest with their position in Government. Although certainly a useful provision, this
was the most puzzling aspect of the law at the time of its enaction because as Rohr
states, “What difference would financial disclosures have made for the skullduggery
of John Dean, Gordon Liddy and John Erlichman?”18
The second element of the law is probably its most infamous to the public of todaythe special prosecutor provision (now called the independent counsel law). This
allowed for Federal judges to appoint these special prosecutors/independent counsels
to investigate the wrongdoing of senior Government officials- up to and including the
President. This portion of the law was put to the test with the Iran-Contra scandal of

1

Rohr, JohnA. Ethics for Bureaucrats: An Essay' on Law and 1 ’alues. New York: Marcel
Dekker Inc. (1989): 9.

18

Ibid. 8.
15
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the late 1980's. Rohr states, “The seemingly endless string of scandals throughout the
Reagan years kept a host of special prosecutors busy .”19 One wonders what Rohr
would have had to say if he had written his work Ethics for Bureuacrats: An Essay on
law and Values in 1999 instead of 1989.
The last, and I believe most important, element of the Ethics in Government Act
was the creation of an Office of Government Ethics. This new office was initially set
up under the Office of Personnel Management but was later made an independent
executive agency reporting directly to the President. The mission of OGE is best
described by OGE themselves in the form of a publication put out by the office just
for that purpose. “The U S. Office of Government Ethics provided overall policy
leadership for executive branch departments and agencies in the conduct of their
ethics programs. OGE carries out its leadership role through six major areas:
1. Regulatory Authority 2. Financial Disclosure 3. Education and Training 4
Guidance and Interpretation 5. Monitoring 6. Evaluation.”20 After having been
involved with the agency while working for an agency-level ethics office I can attest
to OGE’s effectiveness and to the respect it commands from agencies. The agency
stays actively involved and is a taskmaster when it comes to keeping Federal officials
and agencies accountable.
An example of the effectiveness and pull-no-punches demeanor of OGE would be
the financial disclosure document of Secretary of Defense Donald Rumsfeld for 2001

19

Ibid. 8.

20

U.S. Office of Government Ethics. United States Office of Government Ethics. Washington D.C.
(March, 1997): 1.
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Along with his required document, the Secretary sent a letter to the director of OGE,
Amy Comstock. In the letter, Rumsfeld stated that “I strongly urge that an analysis be
made as to the real value of this document. I cannot believe that, as it is presently
constituted, it serves a purpose of value equal to the burden it imposes.”21 Mrs.
Comstock disagreed and promptly sent the Secretary a response which included
statements like “...This greater burden that public reporting imposes is based on the
principle that those who serve in higher positions of responsibility and trust in our
government should have greater accountability to the American people.”22 Mrs.
Comstock further corrected Mr. Rumsfeld in that she pointed out that he and his
accountants had filled out the form incorrectly and as such, had made the process
more complicated than was necessary. Donald Rumsfeld is one of the most powerful
people in the administration and he is the cabinet secretary that generates the most fear
amongst rank and file employees. The fact that Mrs. Comstock and OGE took a
position of such strength against him shows the independence and usefulness of the
office.
There have been many other laws, regulations, scandals and other significant
events regarding the formulation and development of the current set of ethical
standards and laws as they apply to conflicts of interest. Suffice it to say, the above
listed events were the largest leaps forward in that development process. In order to
better understand how the laws, regulations and events described above pertain to the

21

Letter from Secretary Rumsfeld to Mrs. Comstock dated June 17, 2002.

"Response sent to Secretary Rumsfeld from Mrs. Comstock on the following day, June 18, 2002.
17-

-

U.S. Government of today, a law, an agency ethics apparatus and finally a set of
contemporary ethical policy issues will now be examined
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CHAPTER 3
A Federal Conflict of Interest Law In-Depth- 18 United States Code
Section 209: Salary Supplementation of Federal Employees
18 U.S.C., Section 209 was enacted in 1962 as a part of the general revision of the
then mass of Federal Conflict of Interest laws. These laws dealt with such crimes as
bribery, graft and general conflicts of interest. Section 209 (generally referred to as
“209") has as its ancestor the old 18 U.S.C., Section 1914, the ground breaking
conflict of interest law passed in 1917. Section 1914 stated in brief that Government
employees were prohibited from receiving any salary from a private source in
connection with their Government service and it also prohibited any nonGovemmental organization from contributing to or supplementing an employee’s
salary. This statute didn’t arise out of the commonplace abuses that had taken place in
the Federal claims and contracting processes.23 Section 1914 arose out of a concern
that the Rockefeller and Carnegie Foundations were exercising undue influence on the
education system of the country as explained below.
The generalities of this controversy has been described earlier but there was
another interesting detail that the Congressmen who were sponsoring the bill were
concerned about. The Franking Privilege is a privilege that is granted Government
civil servants and elected officials. The privilege allows these persons to use the
services of the U S. Mail free of charge as long as the contents of the mail sent are of a
Government nature. The Government employees whose salaries were being paid by
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the two foundations (while simultaneously receiving their symbolic $ 1 a year from the
U S. Government) would use their Government Franking Privilege in order to send
Rockefeller and Carnegie Foundation materials. The problem was not only that these
materials were being sent at public expense, but that the materials were appearing to
be endorsed by the U S. Government when in fact they were not. Senior bureaucrats at
the then Bureau of Education of the Department of the Interior, appear to have entered
into these agreements without the knowledge of the President or Congress. The
Bureau of Education’s Commission of Education seems to be the most culpable in that
they were the body who directly supervised the process.
As with most conflict of interest issues, the idea of “appearance” matters more than
the actualities. The appearance to the Congressmen contemplating the bill was that the
foundations were wielding an “undue and noxious influence”24 on the educational
system of the country. The law enacted as a result had as its primary purpose the
prevention of Government employees from becoming beholden to any private person,
company or other organization that might influence their judgement on Governmental
matters. The logic of the law was clear and effective- remove any and all outside
sources of compensation paid for any and all duties that were a part of their official
positions. If the logic of the law was not clear to a Federal employee who was
considering violating it, then the six months imprisonment and or $1,000 fine would
certainly get their attention

24

The Association of the Bar of the City of New York Special Committee on the Federal
Conflict of Interest Laws. Conflict of Interest and Federal Service (1960): 54.

20-

-

The old Section 1914 went through a period of renaming throughout the 1930's and
1940's. In 1934, Section 1914 became 5 U.S.C., Section 66 and in 1948 this was in
turn recodified back to 18 U.S.C ., Section 1914. The extensive review process of all
Federal conflict of interest laws that was undertaken in the early 1960's resulted in the
act being modified and finally recodified into the current 18 U.S.C., Section 209.
There were several important changes between Section 1914 and the revamped
Section 209. Some of the language was changed so as to avoid any loopholes. The
phrase “in connection with his services” was changed to “as compensation for his
services.”2' Although this might seem trivial on the surface, to an attorney arguing a
case before a judge and jury it could make all the difference. The phrase “in
connection with” was seen to be too broad and difficult to define. The new language
was seen as technically more precise.
Although the language was made more narrow in some places it was broadened in
others. Partnerships, organizations, and profit as well as non-profit groups were added
to the list of entities that were prohibited from making payments to a Government
employee. Language prohibiting the “contribution to or supplementation of salary”26
was added in order to cover items other than cash payments as there was a trend
developing in which private corporations would provide Government employees with
everything but cash payments (travel, gifts, vehicles, etc.) in compensation for doing
their duties. Various other exemptions and refinements were added that applied to
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relatively narrow groups of Federal employees. The changes overall were not all that
extreme. The law of 1963 was not in essence all that different from the law of 1917.
Technicalities were addressed and cleaned up but the core tenets were and are still
present. The law of 1963 has been addressed several times over the last 40 years, but
these as well were only to address minor issues which applied to very narrowly
defined groups of Government employees who had run into roadblocks with 209
(relocation expenses for White House Fellows being one issue which illustrates the
ultra-narrowly focused nature of these minor changes.)
The above process has left us with the current reincarnation of Section 209. This
statute has been largely successful in the goal of minimizing the influence exerted
upon public employees. I say “minimized” because as anyone who has ever served in
Government can tell you, the influence is there as some private entities still attempt to
provide compensation (in one form or another) to Government employees every day.
This ranges from the small and subtle lunch purchased now and then to the paid
vacation trip clumsily disguised as official duty. This process was very evident to me
in my service at the Pentagon. Defense contractors held “conferences” and “forums”
in very plush and sometimes exotic locations. Although technically of an official
nature, these “conferences” are nothing more than group vacations for Government
employees. These private companies and other organizations are becoming very good
at riding right up against the line of violating Section 209. As a result there is a current
review process ongoing among Federal agency ethics offices that was begun by OGE
in 2001. The end result could be a further reinterpretation and reincarnation of 209 at
some future date, or it could wind up resulting in no changes at all. The input received
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from the agencies and ultimately OGE’s opinion will be the deciding factors. Interest
groups and the public do not seem to be taking much interest in the process as wars,
the economy and a multitude of other more intense (and frankly less boring) issues
take up their attention
Agency regulations add further restriction to the area of compensation paid to
Government employees by outside entities. For example, the Department of Defense’s
“JER” or Joint Ethics Regulation, addresses this area extensively. There are also
provisions for case by case exemptions to the statue and agency regulations. What this
results in are calls to agency ethics offices each day that start out with questions like
“General Dynamics is holding a symposium in Barbados regarding Carribean defense
issues, can I go?” (Usually expressed in the excited voice of one who has visions of
palm trees and white sandy beaches versus stuffy conference rooms and stale coffee in
Washington.) The answer the vast majority of the time is a flat “no”, which makes
agency ethics offices about as popular in Government employee circles as the IRS is
to the general public. The role and operations of the Department of Defense’s ethics
office, the Standards of Conduct Office, is the subject of the following chapter.
There have been two major court cases in recent years that have contributed to the
interpretation of Section 209. Others say these decisions merely made the
interpretation of the law that much more difficult. I believe the Crcmdon decision
weakened the spirit of the law and made it even more easy for illicit payments to be
made to Federal officials. The two cases were intertwined in that one, Crcmdon v.
United States, 494 U.S. 152 (1990) overturned the first, U.S. v. Boeing Co., 845 F.2d
476 (4th Cir. 1988). The issue involved the Boeing Company, one of the largest
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defense contractors with the Department of Defense, best known for their
manufacturing of primarily US. Air Force aircraft. The root of the problem is best
described by Justice Stevens in the opening to his majority opinion for the Crandon
case:
In 1981 and 1982, five executives of the Boeing Company Inc. (Boeing),
resigned or took early retirement to accept important positions in the
Executive Branch of the Federal Government. Upon termination of
employment by Boeing, and shortly before formation of an employment
relationship with the Government, Boeing made a lump-sum payment to each in
an amount that was intended to mitigate the substantial financial loss each
employee expected to suffer by reason of his change in employment. The
question we must decide is whether these payments violated a provision of
the Criminal Code (209) that prohibits private parties from paying, and
Government employees from receiving, supplemental compensation for the
employee’s Government service.27
The Boeing employees in question all took jobs in the defense related jobs within
the Federal Government, one becoming no less than an Assistant Secretary of the
Navy. The Government filed a civil complaint against Boeing seeking damages in the
form of the amount of money paid the five employees by the company. The lower
court which first heard the case ruled in favor of the former Boeing employees stating
that the employees were not working for the Government at the time the payments
were made, that the payments were properly disclosed (per the Ethics in Government
Act described earlier) and that there was neither the appearance nor an actual conflict
of interest.
In the Government appeal, the 4th Circuit Court of Appeals ruled differently stating
that the “prophylactic character of the conflict of interest laws make it unnecessary for
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the Government to prove any actual injury”28 and that the timing of the payments was
not an issue, only the impact. They also stated that both the five former Boeing
employees and the Government were liable for damages. In the sanctimonious tone
that appeals court decisions often take, the court stated the lower court was “clearly
erroneous”29 in its decision. The highest court in the land was soon to find the 4,h
Circuit Court of Appeals was itself erroneous in its judgement.
The Supreme Court reversed the lower court in a unanimous decision and ruled in

Crandon that there never were any actual conflicts of interest and that all of the
former Boeing employees were “competent and faithful civil servants.”30 They stated
that Section 209 did not apply to a person who was not yet a Federal employee and
that “. . .any ambiguity over the temporal scope of 209(a) remains, the rule of lenity
requires that it should be resolved in petitioners’ favor and until Congress plainly
states that its intent has been misconstrued ”31
What does the final Crandon case ruling mean to Federal employees, OGE and the
agency ethics offices today? The bottom line on the timing of payments is that as long
as a person is not a Federal employee on the day the payment is made, it is legal and
ethical (officially anyway). There is much disagreement within OGE and agency
ethics offices as large payments made by Government contractors paid literally the
day before they enter the service of a Government that grants contracts sometimes
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worth billions of dollars to said companies is nothing if not “smelly’' as one agency
ethics lawyer described it to me. The ruling is even more troublesome in that it opens
up the possibility that payments could be made after one leaves Government service.
If payments before Government service don’t raise the specter of a conflict of interest
then payments after surely do. “Ok Joe, you can leave the company and here’s a
$200,000 payment to help out with expenses.” then leads to “Welcome back! Here’s
another $200,000 for doing such a good job.” A ruling by the Supreme Court is not up
to interpretation by agencies or OGE of course, so the payments continue and as long
as they are properly disclosed there are no sanctions other than unofficial rolling of the
eyes. As is sometimes the case, a Supreme Court ruling has caused more problems
than it has solved. The Court was correct in that they stated 209 is “ambiguous”32 in
the timing area so it will be up to Congress to address the issue in the future.33
Although the Crandon decision may have weakened the “sprit and soul” of Section
209, the core of the statute remains strong. Beth Nolan of the Northwestern University
Law School in her study of Section 209 and conflicts of interest in the Federal
service34 describes the purpose of Section 209 in four points and the philosophical
nature of its goals in four other points. The first purpose includes the differentiation of
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payments made as bribes (which are covered under Section 201 of 18 U.S.C.). the
issue of intent behind the illegal act of compensation was the next purpose as the old
Section 1914 had been so ambiguous that exactly zero prosecutions had taken place
over the forty-six years it was in effect. The third purpose involves the timing of the
illegal payment The Crandon decision was “destructive”3' to this purpose of Section
209 according to Nolan and in her opinion it is up to Congress to fix the situation with
new legislation. The last purpose she addresses are uncompensated and part-time
Government workers. In order for the Government to recruit these critical employees
there must be exemptions for them so that they might retain their other sources of
income but still work for the Government.
Her analysis of the philosophical nature of Section 209 is much more self evident
Her four points regarding this aspect are integrity, appearances, equal access and anti¬
profiteering. All of these points involve the perception the public holds of its
Government. It was a sad state of affairs that required such statues to be enacted but
their need was and still is very evident. The self-centered nature of much of humanity
must be considered a permanent fact of life and well thought out legislation will be
required to ensure the proper ethical conduct of Federal employees. One hopes that the
current study ongoing among the various Federal agencies and guided by OGE will
lead to real and substantive reform

-5Ibid. 102.
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CHAPTER 4
A Federal Agency Ethics Program In-DepthThe U S. Department of Defense
As a result of the Ethics in Government Act, each agency was tasked with
establishing its own ethics office which would have a cooperative relationship with
the Office of Government Ethics (also set up under the Act). Each agency would have
one senior executive who would be the Designated Agency Ethics Official or DAEO.
A number of deputy DAEO’s would also be appointed. The ethics office for the
Department of Defense was chosen to be “housed” as it were under the Office of
General Counsel (OGC). OGC is DoD’s own legal “firm” which handles any and all
legal matters the agency might encounter. The new office would be called the
Standards of Conduct Office or SOCO. The actual DoD General Counsel, or DoD’s
chief lawyer, was designated as the agency DAEO and the SOCO director would be
the primary deputy DAEO. Until recently, SOCO was subordinate to a Deputy
General Counsel. As it was seen to be better for SOCO to be as independent as
possible, this subordination was removed as of 2002 and SOCO now reports directly
to the DoD General Counsel.
There is a movement ongoing that would like to see SOCO removed even from
under the General Counsel’s direction. The plan involves SOCO becoming a fully
independent office which would only report to the Secretary of Defense. Being a
cabinet rank officer, the Secretary’s ethics affairs are handled by OGE. This currently
ensures that there are no conflicts with SOCO dealing with an ethics matter involving
the head of their own agency. Under the new plan, SOCO’s director would be
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promoted to SES rank (versus his current GS-15) and he would be free to carry out his
duties as he sees fit, with the Secretary of Defense being the only person he would be
responsible to. This fact would take the General Counsel and his Deputy who
currently supervise SOCO out of their chain of command which would make them
easier to investigate or sanction if need be in the case of an ethics violation
The likelihood of this plan being enacted under the current administration is
unlikely however because as one OGC lawyer told me “Rumsfeld likes to keep his
lawyers close and on a short leash ”36 The current administration is highly sensitive
regarding the possibility of public scandal. They still happen of course, but the
administration is more vigilant (a word used by one ethics official was “paranoid”)
about avoiding them. They saw what it did to the Clinton Administration and as a
result they want to avoid it at all costs. Accordingly, the possibility of the chief ethics
office in DoD (or any other Federal agency for that matter) being granted greater
autonomy is not very good. Ethics lawyers with that many more levels of control and
supervision are less likely to initiate action against their bosses.
The recent “mini-scandal”37 as it’s been called due to its relative short life,
involving Secretary of the Army Thomas White is an excellent example. He was a
Vice Chairman at Enron just prior to his appointment. During his time at Enron, the
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company was doing business with the Army in the form of multi-billion dollar energy
contracts- an obvious conflict. This is in addition to his possible role in the infamous
massive fraud that took place in Enron during his time as Vice Chairman. In addition
to the conflict of interest, his role in the Enron debacle brought into question White’s
integrity and money managing skills. In an interesting aside, I actually assisted Mr.
White in the filing of his initial financial disclosure form during the summer of 2001
and talked with him several times on the phone. SOCO was so overwhelmed with the
flood of new Presidential appointees for DoD that even I as an intern found myself
thrown into the fray. I had proven myself as a useful and reliable asset first and once
that was established I was a part of the process way beyond my expectations. I had the
impression that the future Secretary White was not very happy with the whole vetting
process and only slightly understood it. I actually made the comment to my wife that
summer of “that guy’s going to be trouble”- little did I know38
The agency regulation that governs the actions of SOCO is known as the JERJoint Ethics Regulation.39 This twelve chapter, 350 page+ behemoth is the bible of
ethics as far as the Department of Defense and the four military services are
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concerned.40 This regulation covers everything from what the duties of the DoD
DAEO and Deputy DAEO’s are, to what the specific mission and tasks of SOCO are.
Most importantly it is an ethics guide for all DoD civilian and uniformed officer
personnel (the JER does not apply to enlisted service members as they do not meet the
Congressional definition of “Government Official” .) If an Air Force Captain in
Turkey or a Naval Officer in Italy or a civilian contracting officer at the Pentagon are
wondering if a situation they might be involved in is a conflict of interest or is
unethical in any way, they would consult the JER Chapter topics in the JER include
(among others) travel benefits, dealings with non-federal entities and two chapters
dealing with post-Govemment employment issues.
The primary responsibility for the “upkeep” of the JER rests with SOCO. It is their
responsibility to keep the regulations in the JER updated and pertinent. A recent
example was the Government-wide decision to allow Federal workers to keep and use
frequent flyer miles earned as a result of official travel. Before the change, keeping
these frequent flyer miles and using them for one’s own purposes was illegal
according to the JER under the “Travel Benefits” chapter. This is an ongoing task that
never ends and is one of SOCO’s major responsibilities.
I described the JER earlier as a behemoth. It is in size certainly, but it is primarily
in its style of presentation. For example, consider this entry:
“In accordance with 5 C.F.R. 2635.105 (reference (a)) in subsection 2-100 of
this regulation, the provisions in this regulation apply to employees of the
Department of Defense and supplement 5 C.F.R. 2635. DoD employees are
40
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required to comply with 5 C.F.R 2635 and its implementing guidance and
procedures’’
What this says (in English) is that DoD employees are required to follow general
Federal law regarding gifts between employees as well as the guidance on gifts that is
included in the JER The average DoD employee reading the JER is not going to have
any idea that this was what the passage above really stated
The staff at SOCO understand this problem and are addressing it. Ethical issues for
Government employees are a very confusing and touchy area even when all parties
involved are speaking the same language, let alone when one side is speaking in the
indecipherable bureaucratic lingo shown above. One of SOCO’s most senior and
experienced attorneys has been assigned the none-too-small task of rewriting the JER
in a more understandable form. This is a slow, tedious task to say the least, but it is
moving forward chapter by chapter. I myself was a part of the Chapter 5 (Conflicts of
Interest) rewrite process during both of the summers I interned with SOCO. I was
given drafts of the rewritten version and told to read it and was then tested on it to see
if the material was understandable. I’m happy to say the new version of the
regulations was very clear and easy to digest.
Detailing the makeup and day to day operations of SOCO would be useful so that
the reader might better understand how the ethics office of a large Federal agency
operates (and DoD is the largest by far.) The office space of SOCO is located in the 9th
Corridor of the D Ring of the Pentagon. This is just around the comer from both the
DoD General Counsel’s office as well as the Secretary of Defense himself. SOCO
attorneys are often called in to advise on various ethics matters by both of these
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persons and their staffs so the location is not an accident. The SOCO office itself is
very small but each of the staff members has at least a modicum of privacy and
personal space. The meeting area for the staff is co-located within the Director’s office
which ensures his involvement in almost all office meetings. This is not to say that he
is minutely involved with any and all matters that are pending in the office or that he
is a micro-manager, this is the furthest thing from the truth as we will see.
The staff of SOCO is made up of eight full-time, civilian employees. The Director
is an attorney as are four other members of the staff There is a receptionist, a
paralegal and an ethics specialist which round out the staff. During the summers there
are usually two interns present, one law student and one public administration student.
The duties of each of these staff members is diverse and not as clear cut as they might
seem on the surface. The Director interacts with the chain of command above SOCO
and deals with the various budgetary and other “housekeeping" matters that any
Federal supervisor must deal with. As stated earlier th/ough, he is also an attorney
among five on the SOCO staff and as a result he assumes 1/5 of the duties assigned to
the attorneys.
How exactly does a Federal ethics attorney spend his or her days? One of the
primary duties that they undertake is ethics counseling. As shown earlier, the ethics
regulatory process in the Federal Government is a complicated matter. Rank and file
employees and military members need someone to assist them in the interpretation of
the pertinent laws and regulations. This counseling function might include answering
a quick question on the phone or from one of the endless stream of walk-in customers.
It might also entail walking a Presidential nominee to a politically appointed position
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within DoD through the vetting process, primarily their initial financial disclosures.
As dictated by the Ethics in Government Act, most senior Federal officials are
required to file an initial and a yearly financial disclosure report. SOCO attorneys
carried out this counseling function for Secretary of Defense Donald Rumsfeld soon
after he was appointed to his current position in early 2001. Another important
counseling function includes briefing all new DoD employees on the standards of
ethical conduct they are expected to uphold as well as briefing outgoing employees as
to the post-Govemment employment regulations and restrictions.
There are approximately six hundred members of DoD located in the Washington
D.C. area that must file financial disclosure forms each year. SOCO handles these
directly as well as those outside of Washington for those who hold the most senior
positions in DoD. Many thousands more file financial disclosure forms within DoD
around the world, but their individual organizations handle these. One of the most
notable financial disclosure forms that are submitted each year is that of the Secretary
of Defense. The release to the press of this document (by SOCO at the direction of
OGE) is always quite an event with reporters from all the major media outlets
pestering SOCO for a copy as soon as its available. The realities of financial
disclosure may not always ensure a more ethical Governmental process, but they
certainly provide fodder for the nosy among us who love to find out who’s worth how
much and where their money is invested- but that is another issue for debate, one that
is the worthy of a book length work alone.
There are three other members of the SOCO staff who are not attorneys, but that
doesn’t make them any less critical. The receptionist is that and more. She assists in
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the processing of the financial disclosure forms that are submitted every year as well
as assists in the maintaining of the SOCO web site- a critical training and guidance
resource that gets several thousand hits a week from DoD employees and officers
world-wide. The paralegal and the ethics specialist on staff carry out essentially the
same duties even though their titles sound different. The paralegal is assigned one set
of financial disclosure cases and the ethics specialist another portion. They assist in
the answering of some of the more minor questions filers always have regarding the
complex financial disclosure forms. They both also carry out the important
enforcement aspect by issuing warning letters and implementing sanctions upon
employees who do not file their forms on time (up to and including $500 fines levied
by DoD per the JER.)
Another important aspect of how this agency ethics office operates is the
organization’s structure and dynamic that are present there. SOCO operates most
likely much smoother than most similar offices with its massive responsibilities. I
believe the reason for this is the high level of education and professionalism amongst
the employees. Upon starting my first summer internship with SOCO I asked several
questions about office procedures, times schedules, and other matters that are always
of preeminent importance in Government offices. The simple answer I received from
the Director was “Mike, we’re all grownups here, do what you think’s right ” This
short statement sums up his managerial style nicely. The employees all knew what
they had to accomplish and they were the ones best equipped to decide how they
would carry out their duties- not him. What might not work well in a widget making
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factory works very well in an office with more years of education and Federal
Government experience than many offices three times its size
An assignment given to me in my first summer internship also gave me a unique
look into how the office operated. The Director asked that I conduct an office survey
which would gauge opinion on various items of importance including work load
distribution, general job satisfaction, opinions of the Director and other members of
management above him, as well as other detailed process-oriented questions. The
results were surprising to me, but not to anyone else it seemed. My findings were that
almost every member of the staff was very happy with what they were assigned and
how they were directed to carry out those assignments. They were generally happy
with their positions and day to day arrangements. There were no major problems
detected even when open-ended questions were utilized. I found these results
surprising at first, but after reflection I decided they were not so surprising really. The
Director allowed his staff to carry out their duties as they saw fit and being the selfdescribed “grown-ups” that they were, they completed their assigned duties. The high
level of education and the maturity associated with it were explanatory factors as well.
The responsibilities that SOCO holds are imposing to say the least. The flexibility
of their management and staff is the primary factor which allows them to meet these
responsibilities in an efficient manner. It is an intriguing fact that on an external,
customer survey, SOCO was rated higher than any other office in DoD which served
employees in a provider-customer manner. Agency ethics offices are almost uniformly
disliked as they are seen as the ones who slam the lid on the proverbial cookie jar that
outside organizations that are seeking to influence DoD provide. The fact that SOCO
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is able to satisfy so many people who shouldn’t like them is the best testament one can
give to the effectiveness of at least one agency’s ethics program.
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CHAPTER 5
A Federal Conflict of Interest Policy Issue In-Depth- The U S. Department
of Defense, 18 U.S.C. 209 and Military Athletes
This issue started with a letter dated May 3, 2002 from Lt. General Garry Parks,
who was then serving as the Armed Forces Sports Council Senior Military Sports
Advisor, to the Director of SOCO. In the letter. General Parks asked for guidance on a
series of conflict of interest and dual compensation (Section 209) questions pertaining
to military athletes. Although several DoD directives and the JER addressed the issues
of concern to him, the General stated: “The Joint Ethics Regulation (JER) allows
ethics counselors to make decisions on a case-by-case basis, and this is causing
problems for the service sports programs, since there is no consistency ”41
These athletes are members of the Department of Defense’s World Class Athlete
Program or WCAP. These athletes are not only members of U S. Olympic teams, they
compete year-round with military athletes from other countries who are all members
of the International Military Sports Council, or as it’s known by its French acronym,
CISM (Conseil International du Sport Militaire).
DoD interacts with organizations where rules and standards for each sport are
formulated and voted upon called National Governing Bodies or NGB’s. For example,
the U.S. Track and Field Association National Governing Body sets bylaws for the
sports involved in track and field. These bylaws dictate who serves on the NGB and
what powers they have to modify the rules and standards for track and field sports.
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U S. Track and Field states their board’s purpose as “Development, Management,
Performance and Marketing.”42 DoD has relationships with forty different sports
NGB’s similar to Track and Field.
Before the General’s questions and SOCO’s responses are detailed, a background
discussion of the World Class Athlete Program, WCAP’s controlling organization the
AFSC (Armed Forces Sports Council) and CISM (International Military Sports
Council) would help to clarify the circumstances of General Park’s concerns. The
World Class Athlete Program is not one program in reality, but five, as each of the
military services maintains its own. They are all very similar in their composition and
operation. For our purposes here I will refer to the Army’s WCAP. Any soldier in the
regular Army, Army Reserve, or any of the state Army National Guards are eligible to
participate. In order to qualify, each athlete must try out and achieve a certain level of
distinction within their sport. An example might be a runner, who must, in order to
qualify for WCAP, run a mile in so many minutes and seconds or below and be
recognized by their sport’s NGB as well as the IOC. Once these athletes prove their
worthiness and are accepted by WCAP, they are plucked out from their regular
military jobs and units and are permanently transferred to the WCAP organization
This causes some resentment among the soldiers in these units. Imagine being in an
infantry unit which trains hard day and night to fight our nation’s battles and then you
find that the soldier next to you will be sent to a posh, new high-tech sports training
facility in Colorado Springs, Colorado where their only duties from then on will be to
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train for their sport and be fussed and fretted over by the Army’s upper echelons. They
will travel to exotic locations and eat excellent food, all while you are still in the mud
eating rations. These athletes collect their standard military pay43 in addition to many
other rewards which are at the heart of the conflict issue to be discussed later. The
basis for the resentment is clear, which is a reason why the other financial perks that
these athletes receive are not widely broadcasted within military circles.
The stated ultimate goal of WCAP is “to place military athletes on U.S. Olympic
teams.”44 DoD is involved in this pursuit in order to increase the prestige of the U.S.
military around the world and the ever-present inter-service rivalry within the U.S.
military leads services to compete to get the most athletes into the program. Nearly
one hundred WCAP athletes were on various U.S. 2000 Summer and 2002 Winter
Olympic teams. Since 1948, 376 Army Olympians have captured 103 medals in a
multitude of different sports.43 In some sports, military athletes are the majority of the
team, as was the case with the 2002 U.S. Winter Olympic bobsledding and biathlon
teams. Although military athletes are an important component of U.S. Olympic teams,
they are not represented in the numbers that they are in some European teams. The
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U S. 2002 Winter Olympic team was only approximately 20% military (including
alternates). The French and German 2002 Winter Olympic athletes from all teams
combined were nearly 80% military and the Austrian and Swiss teams were nearly
100%.
The Armed Forces Sports Council (AFSC) is the DoD organization to which all ot
the five service’s WCAP programs report to. The AFSC was organized under a DoD
directive issued in 1987 by the then Deputy Secretary of Defense William H. Taft
IV
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the chain of command and responsibilities of AFSC

officials. The directive states that military members may serve in a liaison fashion
with NGB’s and may serve as full members of the U S. Olympic Committee. The
directive also gave the all important authority for the AFSC to transfer personnel from
their current units of assignment to WCAP. The directive states in several places that
the actions of all AFSC officials, coaches, and athletes “will be in the best interests of
the United States.”47 What “best interests” means exactly has never been defined This
leaves the door of individual interpretation open, which in government is not always a
good thing.
The International Military Sports Council or as it’s known by its French acronym,
CISM, provides the organization for most of the non-Olympic competition WCAP
athletes take part in. The stated fundamental objective of CISM is to “promote sports
activities and physical education within armed forces, in order to encourage peace in
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the world. The motto of CISM ‘Friendship through sport’ embodies this ideal.”48
Since its creation in 1948, 120 nations have joined CISM. There are twenty military
world championship events held each year and the Military World Games are held
every four years, with the next ones to be held this year in Madrid, Spain. U S. WCAP
athletes make up the U S. teams which compete in these CISM sponsored events and
there are U.S. military representatives on the CISM Executive Committee.
Now that the military sports apparatus has been described, the issues of concern to
the head of AFSC, General Parks, can be addressed. The areas of concern posed by
the General were the following1. May military athletes accept cash prizes associated with winning gold, silver,
and/or bronze Olympic medals? Also, may military athletes accept cash
prizes at individual competitions, including individual sports’ National
Governing Bodies (NGB) championship events, based on place finish17
2. May military athletes accept monthly/quarterly/or other regular stipends from
the United States Olympic Committee or its individual sports NGBs?
3. May military athletes accept flat payments for participating in televised
events?
4. May military athletes accept marketing agreements offered by sports NGBs?
Upon receipt of the letter from General Parks, SOCO held a meeting which was
attended by the Director, two staff attorneys and myself. The attorneys were assigned
as the primary and secondary action officers for this issue. The generalities of the case
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were discussed. The initial discussion did not take a favorable direction regarding the
military Olympic athlete’s ability to keep the cash awards. All of the attendees of the
meeting had prior active duty military service and the resentment discussed earlier
was evident. All recognized that the matter would have to be decided on the basis of
law and regulation of course, and the pertinent laws were listed. 18 U.S.C. Sections
208 and 209 as well as the JER were the primary ones noted. It was quickly noted that
the JER was not explicitly clear on most of the matters except the marketing
agreements issue, so the guiding authorities would be primarily the U S. Code. It was
noted that General Parks had appointed AFSC’s primary administrator as their
representative regarding the issue. He would be assisted by an Army MWR (Morale,
Welfare, and Recreation) attorney. The stipends, payments for televised events and
marketing agreements issues were (with almost no debate) quickly determined to be
violations of 209.
A meeting between SOCO and the AFSC parties was quickly arranged. At the
meeting, the AFSC team argued vigorously that the athletes should be able to keep
any and all prizes associated with winning Olympic medals as well as all other sports
competitions. They asserted that the dual receipt of both prize money and military pay
was not a conflict per 209. The SOCO team was non-committal only stating that they
would take their views into account when they issued their policy. The AFSC team
attempted to influence (or perhaps intimidate) the SOCO staffers in that they stated
that during a television interview during the Salt Lake City Winter Olympics in 2002,
Secretary of Defense Rumsfeld stated that military athletes should be able to keep
their prizes. The SOCO director was not impressed stating “Mr. Rumsfeld does not
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make policy regarding ethics matters in DoD” It was alluded to that Mr. Rumsfeld
had his own conflict of interest issues ongoing at that time in that he still had not
divested himself from stock holdings in defense contracting companies as required by
law and so was not the best source of guidance. They did not attempt to defend the
stipends, payments from TV networks or marketing agreements issues.
The AFSC representatives were thanked for their input and informed that DoD
would issue its policy within a few months. A follow-up meeting would then be
scheduled to explain the policy to AFSC. The SOCO attorney assigned as the primary
action officer began her research into the issue at hand. Unexpectedly I was “drafted”
in her terms “for the duration” and would assist her in her research and policy memo
formulation. Coincidentally, this attorney and myself had attended an extensive OGE
training course a few weeks prior regarding Sections 208 and 209. If it had not been
for this training, I would have not had any idea as to how to proceed on the issues.
Contrary to my initial expectation that the prizes awarded military athletes would
be disallowed, the SOCO attorney came to the conclusion that 209 did not prohibit the
receipt of such prizes. In the draft of her policy memo she states:
“In this instance not only do we need to be concerned with the JER, but more
importantly, 18 U.S.C. 209. Thus, the focus, for our purposes is on the fourth
element (of 209) i.e., ‘that an officer or employee of the executive branch is
prohibited from receiving salary or any contribution to or supplementation of
salary from any source other than the United States as compensation for
services as an employee of the United States' We believe that the cash
prizes/awards are bona fide awards for superior athletic performance based
44-

-

upon established criteria for which all athletes (military or not) may compete
The benefits appear to be motivated by outstanding achievement or
performance during athletic competition rather than by a desire to compensate
the employees for their Government service. Accordingly, we do not consider
these awards as salary supplementation or contributions to the member’s
military pay.”49
Although on the surface it might seem that military athletes were indeed being paid
twice for carrying out their official Government duties (the reality in this case being
running jumping, bobsledding, etc ), 209 does not prohibit Government employees
from receiving prizes as a result of competitions that are open to the public at large. It
was determined that the general conflict of interest statute. Section 208, was not
applicable in this case due to its unusual nature and because 208 was intended to
prevent the more classic, fraudulent self-dealing conflicts.
The text of 209 was the primary response to the question of stipends. As the
WCAP athletes were already receiving their military pay as well as having their
training expenses covered by the U S. Government, being paid by the IOC or an NGB
would be a supplementation of salary per 209. The payments from TV networks was
as easily dispensed with. Military athletes are required to take part in televised events
as part of their official government duties. As such, they cannot accept payments from
an outside source for merely doing their jobs as Federal employees- the heart and soul
of 209.
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The JER was the prohibiting authority when it came to the marketing agreement
issue. The JER implicitly prohibits “DoD personnel from using or permitting the use
of their Government position or title or any authority associated with their public
office from endorsing any product, service or enterprise.”50 This means that military
athletes would not be doing television commercials for Nike or finding themselves on
Wheaties cereal box covers- unless the agreement stipulated that all profits would go
to the WCAP program to help maintain their operations and not to the individual
athlete’s bank accounts. These agreements are administered by DoD’s Commercial
Sponsorship Branch and they must approve the format of any and all agreements.
The athlete that was the provocateur for this policy crisis was Utah Army National
Guard Specialist Jill Baaken who was an Army WCAP bobsledder and member of the
2002 U.S. Winter Olympic Team. When Baaken won a gold medal and its associated
$25,000 cash prize at Salt Lake City, a series of urgent calls were put through to the
head of the AFSC, General Parks, at the Pentagon. He promptly called the director of
SOCO who gave a short answer of “tell her not to spend it yet and send your people
over to see me.” The issue of General Motors awarding Baaken with a new Chevy
Tahoe came up soon after. The letter from the General and the subsequent meetings
were the result. The end result is that although the policy has not yet been officially
released by SOCO to AFSC, an informal email was sent to AFSC and Specialist
Baaken from SOCO stating that the money and the Tahoe were indeed hers to keep
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but that she should forget the commercial sponsorship agreements unless all profits
were directed back to DoD and WCAP.
Although not classic conflict of interest issues, such as a Federal employee making
decisions on Government contracts to companies in which he or she holds stock, the
military athletes issues displayed how agency ethics offices carry out their duties
regarding conflict of interest questions.
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CHAPTER 6
CONCLUSIONS
I have learned much as a result of my two summer internships with SOCO as well
as from the research conducted for this paper. Many pre-conceived notions were
replaced with the hard realities. Earlier I posed three questions regarding the ethics
apparatus in the Federal bureaucracy. The first was- “Is this process worth all of the
trouble?” The short answer would be yes. I only declare this as without our present
system the current state of affairs would be much worse as far as conflicts and
profiteering from Government service are concerned. The system as it stands is
certainly not perfect. There is something to Secretary Rumsfeld’s comments that the
process is too complicated and lacks relevancy.
There are projects underway to simplify and modify the financial disclosure as well
as other aspects of the Federal ethics system. If these will ever be implemented or if
they are, if they will have any effect, is up for speculation. My own hopes are not very
high after what I saw within DoD. The forces aligned against ethics reform are much
stronger than those for it. The sad fact is defense contractors have access to a lot more
money and influence than a few dedicated, mid-level civil servants. True reform must
come from legislation and as defense contractors are some of the largest campaign
contributors one can surmise that the “conferences” and “seminars” on Barbados and
Bermuda will continue as well as the corrupt behavior they elicit.
My next question was- “Are the current slate of laws and methods of enforcement
effective?” My answer would be an irresolute “sometimes”. The key to effective
ethics programs in the Federal Government is willing participation. If the employees
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do not wish to follow the laws and regulations, and if they are careful about who
notices, there isn’t all that much they have to worry about. The more senior officials
like the Rumsfelds and the Whites of DoD will always have the press to keep them
honest, but what about the mid-level contracting officer? This person will make much
less money than a senior official and therefore might have more incentive to profit
from their position. The truth is the only things stopping such a person from self¬
dealing from their Federal position are personal morality and a slight concern for
detection by OGE or SOCO. The threat of detection is more myth than reality as
explained below.
The Ethics in Government Act requires that financial disclosure statements must be
filed upon appointment and every year henceforth. Do these statements have to be
accurate? The cynical answer is no they don’t. OGE, SOCO and all other Federal
ethics organizations do not have the resources or access in order to verify the validity
of each financial disclosure. If a DoD contracting officer who owns millions of dollars
of General Dynamics or Raytheon stock and chooses not to report it and if they stay
quiet about it, no one in any Federal ethics office is likely to find out about it. Federal
ethics offices do not have access to Internal Revenue Service or Securities and
Exchange Commission records. If this access was granted and if enough trained
financial personnel (accountants) were on staff in ethics offices, then these statements
could be evaluated properly. It is a sad statement that this level of investigation must
be undertaken. In my experience, many DoD employees will do up to what they
believe they can get away with. It appears we have not come so far from the Civil War
era scams after all. The less than honest employees have just become more clever
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about skirting the system. The hard reality is that the system must adapt to catch and
truly deter them.
The last question I asked at the beginning of the paper was “Do ethics
organizations only pick easy, high-visibility targets to prosecute while they let the true
offenders off the hook?” In my experience the answer is yes they do. The Olympic
athletes issue was of concern but in the overall scope of things, an athlete receiving
$25,000 for a contest they won is nothing compared to the deputy under secretary in
the Pentagon who is making millions on their defense contractor stocks. The only
reason the athletes issue was undertaken was because it was high visibility and several
reporters asked questions at the Salt Lake City games.
While reviewing conflict of interest cases at OGE, I read one where a 65 year old
grandmother who was an administrative assistant at an Air Force base was
investigated and punished for selling candy bars for her church group in her Federal
workplace. This was using her Federal position improperly according to the decision
and she was issued with a letter of reprimand. This was but one of the patently
ridiculous cases that I read. When employees who were more senior were investigated
(usually as the result of a tip from a fellow employee) or if the employee was close to
retirement, the cases were swiftly closed with little or no action being taken. Rank
truly hath its privileges even in the realm of ethical standards in DoD.
The one term that could best describe my overall impression of the Federal ethics
apparatus would be “pessimistic”. I was amazed at the sheer size and budgets of the
“ethics community” as they call themselves, but I wasn’t all that impressed with the
results. OGE commands some respect, but it is the agency ethics offices that are on
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the front line. Their employees number in the thousands and their budgets in the tens
of millions. The few petty prosecutions they undertake are done in my opinion to
show that they are at least “doing something” so that they might justify their yearly
budgets and their current allotment of full time employees. The bottom line is that if a
person does not bring a set of ethical standards with them when they begin Federal
service, it is hard to teach and then enforce them. This being the case, the most
effective ethics officials in the country today might just be parents and educators who
instill these values early on in life.

APPENDICES

Appendix 1
Text of 18 U.S.C. 209
Sec. 209. Salary of Government officials and employees payable only by United
States
(a) Whoever receives any salary, or any contribution to or supplementation of salary,
as compensation for his services as an officer or employee of the executive branch of
the United States Government, of any independent agency of the United States, or of
the
District of Columbia, from any source other than the Government of the United States,
except as may be contributed out of the treasury of any State, county, or municipality;
or
Whoever, whether an individual, partnership, association, corporation, or other
organization pays, or makes any contribution to, or in any way supplements the salary
of, any such officer or employee under circumstances which would make its receipt a
violation of this subsection— Shall be subject to the penalties set forth in section 216
of this title.
(b) Nothing herein prevents an officer or employee of the executive branch of the
United States Government, or of any independent agency of the United States, or of
the District of Columbia, from continuing to participate in a bona fide pension,
retirement, group life,
health or accident insurance, profit-sharing, stock bonus, or other employee welfare or
benefit plan maintained by a former employer.
(c) This section does not apply to a special Government employee or to an officer or
employee of the Government serving without compensation, whether or not he is a
special Government employee, or to any person paying, contributing to, or
supplementing his salary as such.
(d) This section does not prohibit payment or acceptance of contributions, awards, or
other expenses under the terms of chapter 41 of title 5.
(e) This section does not prohibit the payment of actual relocation expenses incident
to participation, or the acceptance of same by a participant in an executive exchange
or fellowship program in an executive agency: Provided, That such program has been
established by statute or Executive order of the President, offers appointments not to
exceed three hundred and sixty-five days, and permits no extensions in excess of
ninety additional days or, in the case of participants in overseas assignments, in excess
of three hundred and sixty-five days.
(f) This section does not prohibit acceptance or receipt, by any officer or employee
injured during the commission of an offense described in section 351 or 1751 of this
title, of contributions or payments from an organization which is described in section

501(c)(3) of the Internal Revenue Code of 1986 and which is exempt from taxation
under section 501(a) of such Code.
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Appendix 2
Text of 18 U.S.C. 208
Sec. 208. Acts affecting a personal financial interest
(a) Except as permitted by subsection (b) hereof, whoever, being an officer or
employee of the executive branch of the United States Government, or of any
independent agency of the United States, a Federal Reserve bank director, officer, or
employee, or an officer or employee of the District of Columbia, including a special
Government employee, participates personally and substantially as a Government
officer or employee, through decision, approval, disapproval, recommendation, the
rendering of advice, investigation, or otherwise, in a judicial or other proceeding,
application, request for a ruling or other determination, contract, claim, controversy,
charge, accusation, arrest, or other particular matter in which, to his knowledge, he,
his spouse, minor child, general partner, organization in which he is serving as officer,
director, trustee, general partner or employee, or any person or organization with
whom he is negotiating or has any arrangement concerning prospective employment,
has a financial interest-- Shall be subject to the penalties set forth in section 216 of this
title.
(b) Subsection (a) shall not apply—
(1) if the officer or employee first advises the Government official responsible for
appointment to his or her position of the nature and circumstances of the judicial or
other proceeding, application, request for a ruling or other determination, contract,
claim, controversy, charge, accusation, arrest, or other particular matter and makes full
disclosure of the financial interest and receives in advance a written determination
made by such official that the interest is not so substantial as to be deemed likely to
affect the integrity of the services which the Government may expect from such
officer or employee;
(2) if, by regulation issued by the Director of the Office of Government Ethics,
applicable to all or a portion of all officers and employees covered by this section, and
published in the Federal Register, the financial interest has been exempted from the
requirements of subsection (a) as being too remote or too inconsequential to affect the
integrity of the services of the Government officers or employees to which such
regulation applies;
(3) in the case of a special Government employee serving on an advisory
committee within the meaning of the Federal Advisory Committee Act (including an
individual being considered for an appointment to such a position), the official
responsible for the employee's appointment, after review of the financial disclosure
report filed by the individual pursuant to the Ethics in Government Act of 1978,
certifies in writing that the need for the individual's services outweighs the potential
for a conflict of interest created by the financial interest involved; or
(4) if the financial interest that would be affected by the particular matter involved
is that resulting solely from the interest of the officer or employee, or his or her spouse
or minor child, in birthrights—
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(A) in an Indian tribe, band, nation, or other organized group or community, I
including any Alaska Native village corporation as defined in or established
pursuant to the Alaska Native Claims Settlement Act, which is recognized
as eligible for the special programs and services provided by the United
States to Indians because of their status as Indians,
(B) in an Indian allotment the title to which is held in trust by the United States
or which is inalienable by the allottee without the consent of the United
States, or
(C) in an Indian claims fund held in trust or administered by the United States, if
the particular matter does not involve the Indian allotment or claims fund or
the Indian tribe, band, nation, organized group or community, or Alaska
Native village corporation as a specific party or parties.
(c) (1) For the purpose of paragraph (1) of subsection (b), in the case of class
A and B directors of Federal Reserve banks, the Board of Governors of
the Federal Reserve System shall be deemed to be the Government
official responsible for appointment.
(2) The potential availability of an exemption under any particular
paragraph of subsection (b) does not preclude an exemption being
granted pursuant to another paragraph of subsection (b).
(d) (1) Upon request, a copy of any determination granting an exemption
under subsection (b)(1) or (b)(3) shall be made available to the public
by the agency granting the exemption pursuant to the procedures set
forth in section 105 of the Ethics in Government Act of 1978. In
making such determination available, the agency may withhold from
disclosure any information contained in the determination that would
be exempt from disclosure under section 552 of title 5. For purposes of
determinations under subsection (b)(3), the information describing
each financial interest shall be no more extensive than that required of
the individual in his or her financial disclosure report under the Ethics
in Government Act of 1978.
(2) The Office of Government Ethics, after consultation with the Attorney
General, shall issue uniform regulations for the issuance of waivers and
exemptions under subsection (b) which shall—
(A) list and describe exemptions; and
(B) provide guidance with respect to the types of interests that are not
so substantial as to be deemed likely to affect the integrity of the
services the Government may expect from the employee.
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